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1) List of Virginia and other Exemptions 
 

2) Va. Code 34-4 Exemption created 
 

3) Va. Code 34-6 How exemption of real estate secured; form to claim exemption of real 
property. 
 

4) Va. Code 34-14 How set apart in personal estate; form to claim exemption of personal 
property. 
 

5) Va. Code 34-21 When householder’s right to exemptions is exhausted. 
 

6) Recent Case Law Regarding Exemptions and Property Ownership Issues: 
 

a. In re Jackson, Case No. 15-70100(Bankr. W.D. Va. July 17, 2018) (Black, J.) 
(following In re Emerson and holding a recorded homestead deed cannot be 
amended to decrease the value of listed property in order to add other property not 
previously listed). 

i. In re Emerson, 129 B.R. 82 (Bankr. W.D. Va. February 22, 1991) 
(Anderson, J.) (holding a recorded homestead deed which lists property 
equal in value to the entire available homestead exemption cannot be 
amended to decrease the value of listed property in order to add other 
property not previously listed, at least not if the property was owned by 
the debtor when the original homestead deed was filed. 

ii. Compare In re Rebecca Hubbard, Case No. 07-62502 (Bankr. W.D. Va. 
July 8, 2008)(Anderson, J.)(holding that a debtor who has properly and 
timely claimed the maximum exemption amount under Va. Code §34-4 
may increase the exemption amount of one asset if she decreases the 
exemption amount of other assets and does not exceed the statutory 
maximum) 



 
b. In re Tolley, Case No. 18-60203 (Bankr. W.D. Va. Sept. 12, 2018) (Connelly, 

J.)(holding that the satisfaction of a mortgage and corresponding increase in 
equity represents “profits” as that term in used in Va Code 34-18 and is exempt, 
as long as the property has been exempted under 34-4 previously) 
 

c. Roadcap v. Harrisonburg Printing & Graphics, LLC (In re Roadcap), 590 B.R. 
747 (Bankr. W.D. Va. 2018) (Connelly, J.)(holding the terms of the escrow 
agreement coupled with the terms of the property settlement agreement evidenced 
an intent to sever the tenancy by the entireties despite the fact that the parties 
remained married and a final divorce decree had not yet been entered).  
 

d. Scott v. Hoole (In re Hoole), Case No. 17-50262, 2018 WL 1444324 (Bankr. 
W.D. Va. Mar. 21, 2018) (Connelly, J.)(holding that the debtor’s (and thus the 
estate’s) interest in real property owned as joint tenants with the right of 
survivorship was one half despite the fact that the debtor did not contribute to the 
purchase price of the property) 
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Exemptions for bankruptcy debtors 

 

Real Estate Va. Code 34-4—not exceeding $5,000.00 in total value for each individual; 
& personal property $10,000 in total value if 65 years or age or older; additional $500 for each 

dependent (dependent exemption only claimed by one parent, not both).  
 Va. Code 34-4.1—veterans have an additional exemption if they have a service 

connected disability of 40% or more, for real and personal property not 
exceeding $10,000 in value.  

 Va. Code 55-20.2 & 55-37--titled as tenants by the entireties and not joint 
unsecured debt; see also William v. Peyton 104 F.3d 688; 11 USC  § 522(b)(2)(B)  

 Va. Code 34-13—allows use of homestead exemption on personal property not 
used for real estate.   

Rents profits of  Va. Code 34-18 
Exempt property 
 
Family Bible Va. Code 34-26(1) 

Wedding &  Va. Code 34-26(1a) 
engagement Rings    
 
Family portraits & Va. Code 34-26(2)  
heirlooms 
 
Burial plot/preneed  Va. Code 34-26(3)—not to exceed $5,000 for each individual 
funeral contract 
 
Wearing apparel Va. Code 34-26(4)—not to exceed $1,000 
 
Household furnishings Va. Code 34-26(4a)—not to exceed $5,000 for each individual 
& appliances 
 
Firearms  Va. Code 34-26(4b)—not to exceed $3,000  
 
Pets   Va. Code 34-26(5)—no $ limit for pets not kept or raised for sale or profit. 
 
Prescribed health aids Va. Code 34-26(6) 
 
Tools of Trade  Va. Code 34-26(7)--$10,000 if item is necessary for use in person’s occupation or 

trade, but not for a vehicle to travel to and from place of occupation if not 
necessary for the occupation. 

 
Motor Vehicles  Va. Code 34-26(8)—not to exceed $6,000 for any number of vehicles. 
 



Exemptions for bankruptcy debtors 
Page 2 of 4 

 

Tax Refunds  Va. Code 34-26(9)—exempts the portion of refund that is for Child Tax Credits 
or for Earned Income Credit.  [Prorate exemption for potential refunds] 

 
Spousal &  Va. Code 34-26(10)—unpaid child and spousal support 
child support  Va. Code 20-108.1—child support payments 
   Va. Code 34-28.1 
 
Retirement accounts Va. Code 34-34—exempts retirement plans that satisfy IRS Code 401, 403(a), 

403(b), 408, 408A, 409 or 457.   
 
Virginia Retirement Va. Code 51.1-124.4 
System 
 
Farmer’s equipment Va. Code 34-27—horses, cart, tractor ($3,000), etc… 
 
Personal Injury &  Va. Code 34-28.1 
Wrongful death claims 
 
College Savings Plan Va. Code 23.1-707   
 
Social Security   42 USC 407 
Benefits and Award 
 
Life Insurance value Va. Code 38.2-3122 and 3123—if policy was created more than six month 
& benefits   before the exemption is claimed, and policy was issued in Virginia.   
 
Benefits from group Va. Code 38.2-3339; Va. Code 51-1-510 
Life insurance polices 
 
Benefits from accident Va. Code 38.2-3406 and 3549 
& sickness insurance 
 
Fraternal benefit  Va. Code 38.2-4118 
Society benefits 
 
Health Savings acct. Va. Code 38.2-5604 
 
Burial society  Va. Code 38.2-4021  
membership 
 
Cooperative life  Va. Code 38.2-3811 
benefit company  
benefits 
 
Worker’s Comp. Va. Code 65.2-531 
Benefits & Award 
 
Black Lung Benefits 20 CFR 725.515 
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Unemployment  Va. Code 60.2-600 
 
Public Assistance Va. Code 63.2-506  
Payments 
 
Proceeds from   Va. Code 38.2-3549 
Industrial sick benefits 
 
Victims of crime Va. Code 19.2-368.12 
 
Proceeds from  Va. Code 54.1-2823  
Funeral trusts 
 
Seaman’s master’s or 46 USC 11109 
Fisherman’s wages 
 
Growing crops  Va. Code 8.01-489 
 
Joint account funds  Va. Code 6.2-606—joint account funds belong to the parties in proportion to net 
(i.e. joint acct. with  contributions by each, except joint account between married persons belong to 
parent)   them equally.   
 
Spendthrift trusts Va. Code 64.2-743(C) 
 
Partnership assets Va. Code 50-73.105 
 
Equip. of Nat’l  Va. Code 44-96 
guardsman 
 
 
Decedent’s family Va. Code 64.2-309  
Allowance 
 
Exempt property of Va. Code 64.2-310   
decedent 
 
Homestead allowance Va. Code 64.2-311  
For surviving spouse 
 
Earnings greater of  Va. Code 34-29 
75% or 40 x Fed. Min.  
Wage 
 
Earnings court  Va. Code 55-169 
approved assignment 
 
Railroad Retirement 45 USC 231(m) 
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Civil Service Retirement  5 USC 8346 
 
Veterans Disability 38 USC 5301 



3/27/2019 § 34-4. Exemption created

https://law.lis.virginia.gov/vacode/title34/chapter2/section34-4/ 1/1

Code of Virginia
 Title 34. Homestead and Other Exemptions

 Chapter 2. Homestead Exemption of Householder

§ 34-4. Exemption created.
Every householder shall be entitled, in addition to the property or estate exempt under §§ 23.1-707, 34-26, 34-27, 34-
29, and 64.2-311, to hold exempt from creditor process arising out of a debt, real and personal property, or either, to be
selected by the householder, including money and debts due the householder not exceeding $5,000 in value or, if the
householder is 65 years of age or older, not exceeding $10,000 in value. In addition, upon a showing that a
householder supports dependents, the householder shall be entitled to hold exempt from creditor process real and
personal property, or either, selected by the householder, including money or monetary obligations or liabilities due
the householder, not exceeding $500 in value for each dependent.

For the purposes of this section, "dependent" means an individual who derives support primarily from the householder
and who does not have assets sufficient to support himself, but in no case shall an individual be the dependent of more
than one householder.

Code 1919, § 6531; 1918, p. 487; 1975, c. 466; 1977, c. 496; 1978, c. 231; 1990, c. 942; 1997, cc. 785, 861; 2009, c.
387.

3/27/2019

http://law.lis.virginia.gov/vacode/23.1-707/
http://law.lis.virginia.gov/vacode/34-26/
http://law.lis.virginia.gov/vacode/34-27/
http://law.lis.virginia.gov/vacode/34-29/
http://law.lis.virginia.gov/vacode/64.2-311/
http://lis.virginia.gov/cgi-bin/legp604.exe?971+ful+CHAP0785
http://lis.virginia.gov/cgi-bin/legp604.exe?971+ful+CHAP0861
http://lis.virginia.gov/cgi-bin/legp604.exe?091+ful+CHAP0387
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https://law.lis.virginia.gov/vacode/title34/chapter2/section34-6/ 1/2

Code of Virginia
 Title 34. Homestead and Other Exemptions

 Chapter 2. Homestead Exemption of Householder

§ 34-6. How exemption of real estate secured; form to claim exemption of real
property.
In order to secure the benefit of the exemptions of real estate under §§ 34-4 and 34-4.1, the householder, by a writing
signed by him and duly admitted to record, to be recorded as deeds are recorded, in the county or city wherein such
real estate or any part thereof is located and if such property is located outside of the Commonwealth, in the county or
city where the householder resides, shall declare his intention to claim such benefit and select and set apart the real
estate to be held by the householder as exempt, and describe the same with reasonable certainty, affixing to the
description his cash valuation of the estate so selected and set apart. Equitable as well as legal estates may be so
selected and set apart. The following form, or one which is substantially similar, shall be used and shall be sufficient
for the writing required by this section:

HOMESTEAD DEED FOR REAL PROPERTY

Name of Householder _______________________________________________

Name of title holder of record (if different) _________________________

Is the householder a disabled veteran entitled to claim the additional exemption under § 34-4.1?

____________________

Address of Householder _____________________________________________

Name(s) and age(s) of dependent(s) _________________________________

County/city/state in which real property claimed as exempt is located

_________________________________________________________________________

Description of property claimed as exempt __________________________

_________________________________________________________________________

Value of property described above ___________________________________

Number of homestead deeds that have been filed by the Householder

_________________________________________________________________________

Exemption amount previously claimed on prior homestead deeds

_________________________________________________________________________

List the jurisdictions where previous homestead deeds were filed

_________________________________________________________________________
 

________________________________________ (Signature of Householder)

________________________________________ [ACKNOWLEDGMENT]

Such writing or deed shall not be required to secure any exemption under this Code except those exemptions created
by §§ 34-4 and 34-4.1.

4/5/2019

http://law.lis.virginia.gov/vacode/34-4/
http://law.lis.virginia.gov/vacode/34-4.1/
http://law.lis.virginia.gov/vacode/34-4.1/
http://law.lis.virginia.gov/vacode/34-4/
http://law.lis.virginia.gov/vacode/34-4.1/


4/5/2019 § 34-6. How exemption of real estate secured; form to claim exemption of real property

https://law.lis.virginia.gov/vacode/title34/chapter2/section34-6/ 2/2

Code 1919, § 6532; 1990, c. 942; 1993, c. 150; 1998, c. 331; 2008, c. 224.

http://lis.virginia.gov/cgi-bin/legp604.exe?981+ful+CHAP0331
http://lis.virginia.gov/cgi-bin/legp604.exe?081+ful+CHAP0224
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https://law.lis.virginia.gov/vacode/title34/chapter2/section34-14/ 1/1

Code of Virginia
 Title 34. Homestead and Other Exemptions

 Chapter 2. Homestead Exemption of Householder

§ 34-14. How set apart in personal estate; form to claim exemption of
personal property.
Such personal estate selected by the householder and under §§ 34-4, 34-4.1, or § 34-13 shall be set apart in a writing
signed by him. He shall, in the writing, designate and describe with reasonable certainty the personal estate so selected
and set apart and each parcel or article, affixing to each his cash valuation thereof. Such writing shall be admitted to
record, to be recorded as deeds are recorded in the county or city wherein such householder resides.

The following form, or one which is substantially similar, shall be used and shall be sufficient, when duly admitted to
record in the county or city in which the householder resides, to exempt such described personal property from
creditor process:

HOMESTEAD DEED FOR PERSONAL PROPERTY

Name of Householder ________________________________________________

Is the householder a disabled veteran entitled to claim the additional exemption under § 34-4.1?

____________________

Address of Householder ______________________________________________

Name(s) and age(s) of dependent(s) _________________________________

County/city in which householder resides ___________________________

Description of property claimed as exempt and its value ___________

________________________________________________________________________

Number of homestead deeds that have been filed by the Householder

________________________________________________________________________

Exemption amount previously claimed on prior homestead deeds

________________________________________________________________________

List the jurisdictions where previous homestead deeds were filed

________________________________________________________________________

________________________________________ (Signature of Householder)
 

________________________________________ [ACKNOWLEDGMENT]

Such writing or deed shall not be required to secure any exemption under this Code except those exemptions created
by §§ 34-4, 34-4.1 and 34-13.

 
Code 1919, § 6540; 1990, c. 942; 1993, c. 150; 2010, c. 186.

3/27/2019

http://law.lis.virginia.gov/vacode/34-4/
http://law.lis.virginia.gov/vacode/34-4.1/
http://law.lis.virginia.gov/vacode/34-13/
http://law.lis.virginia.gov/vacode/34-4.1/
http://law.lis.virginia.gov/vacode/34-4/
http://law.lis.virginia.gov/vacode/34-4.1/
http://law.lis.virginia.gov/vacode/34-13/
http://lis.virginia.gov/cgi-bin/legp604.exe?101+ful+CHAP0186
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https://law.lis.virginia.gov/vacode/title34/chapter2/section34-21/ 1/1

Code of Virginia
 Title 34. Homestead and Other Exemptions

 Chapter 2. Homestead Exemption of Householder

§ 34-21. When householder's right to exemption is exhausted.
When the maximum amount of property, whether real or personal, or both, has been once set apart to be held by a
householder as exempt under § 34-4 or § 34-4.1, he shall not afterwards be entitled to the exemption of any estate
other than that so set apart or as otherwise provided by law.

Code 1919, § 6547; 1975, c. 466; 1977, c. 496; 1990, c. 942; 1996, c. 330.

4/5/2019

http://law.lis.virginia.gov/vacode/34-4/
http://law.lis.virginia.gov/vacode/34-4.1/
http://lis.virginia.gov/cgi-bin/legp604.exe?961+ful+CHAP0330


IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE WESTERN DISTRICT OF VIRGINIA 

ROANOKE DIVISION 

IN RE:      ) 
) Chapter 7 

DAVID MALCOLM JACKSON and  ) 
ALICIA GAIL JACKSON,    )   

 ) Case No. 15-70100 
Debtors.  ) 

____________________________________________________________________________
 

MEMORANDUM OPINION 
 
The matter before the Court is the objection of the Chapter 7 Trustee, Scot S. Farthing 

(the “Trustee”), to an exemption claimed by the Debtors, David Malcolm Jackson and Alicia 

Gail Jackson (the “Debtors”). The Trustee’s objection challenges the Debtors’ attempt to reduce 

the amount of exemptions claimed on a prior recorded homestead deed and use the resulting 

excess exemption amount in an attempt to exempt funds held in a Wells Fargo account in the 

amount of $7,484.33.  These funds represent the proceeds of the sale of a distribution agreement 

with Flowers Baking Company of West Virginia, LLC, an asset the male debtor possessed when 

he initially filed this case.  For the reasons set forth below, the Court will sustain the Trustee’s 

objection and disallow the challenged exemption.  

 

FACTUAL AND PROCEDURAL BACKGROUND 

The material facts of this case are not in dispute. The Debtors originally filed a Chapter 7 

bankruptcy petition in this Court on January 26, 2015.  Subsequent to a motion to dismiss for 

abuse filed by the United States Trustee, the case was converted to one under Chapter 13 of the 

Bankruptcy Code on May 12, 2015.  On motion of the Chapter 13 Trustee, who learned that the 

Case 15-70100    Doc 104    Filed 07/17/18    Entered 07/17/18 11:22:23    Desc Main
 Document      Page 1 of 8



2

distribution agreement was sold by the male debtor without court approval, the Chapter 13 case 

was subsequently converted back to Chapter 7 on April 19, 2018.1  

At the outset of their initial Chapter 7 filing, on February 20, 2015, the Debtors timely 

filed a homestead deed in the Washington County, Virginia Circuit Court.  Stipulation of Facts, 

ECF No. 96, at ¶ 2.  This allowed the Debtors to claim the Virginia homestead exemption.  

Specifically, the Debtors claimed the following property exempt pursuant to the homestead 

exemption:  (i) funds on deposit in a share account at United Southeast FCU, $1,090.00; (ii) CDs 

and DVDs, $200.00; (iii) jewelry - 2 chains, watch, ring, $300.00; (vi) cash surrender value of 

Lincoln Life Insurance policy, $1,537.00; and (v) jewelry - earrings, necklaces, watch,  

$2,000.00.  The total exemptions claimed were $5,127.00.  

On May 7, 2018, prior to the initial meeting of creditors in the current Chapter 7 case, the 

Debtors filed amendments to their Schedule B (property) and Schedule C (exemptions).  That 

same day, they also filed an Amended Homestead Deed in state court, which decreased amounts 

on items previously exempted and removed some items they claimed as exempt on the original 

homestead deed.  Additionally, the Debtors claimed as exempt $7,484.33 in funds held in their 

joint Wells Fargo bank account from the sale of the contract with Flowers Bakery, which again 

was owned at the time of filing their original Chapter 7 bankruptcy petition on January 26, 2015.   

The Trustee argues that since the contract with Flowers Bakery was in existence at the 

time of the original Chapter 7 petition, the proceeds resulting from the sale of that asset are not 

exempt and cannot be now for the first time added to their homestead deed.  As the Debtors did 

not timely claim the contract with Flowers Bakery as exempt under Virginia law, the Trustee 

maintains that the proceeds belong to the estate. Additionally, the Trustee argues that the Debtors 

1 The Debtors attempted to voluntarily dismiss their Chapter 13 case under 11 U.S.C. § 1307(b).  ECF No. 56.  
However, given the prior conversion from Chapter 7, they were not eligible to do so as a matter of right.  
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only had $2,611.32 in homestead exemptions available to claim on the Wells Fargo account ––  

thus leaving $4,873.01 ($7,484.33 - $2,611.32 = $4,873.01) available for administration in this 

case.   

The Debtors argue that the amended homestead deed should be allowed and the funds in 

their joint bank account should be held as exempt upon the reconversion to Chapter 7. The 

Debtors assert that they have the right to file an amended homestead deed to show that assets 

initially claimed as exempt at the onset of the case have changed, been sold, or even destroyed. 

Upon the reconversion to Chapter 7, the Debtors assert that a new bankruptcy estate is created, 

which gives them the opportunity to make a claim of exemption from the assets that exist as of 

the time of the conversion. The Debtors argue that their original homestead deed filed in the 

original Chapter 7 is a nullity because of the effect of 11 U.S.C. § 348(f).2  They argue that the 

original homestead deed was, in effect, never filed and the case was from the beginning a 

Chapter 13 case, which does not require the filing of a homestead deed. Additionally, the 

2 Section 348(f) provides as follows:  
 

(1)  Except as provided in paragraph (2), when a case under chapter 13 of this title is converted to 
a case under another chapter under this title— 

(A)  property of the estate in the converted case shall consist of property of the estate, as 
of the date of filing of the petition, that remains in the possession of or is under the control of the 
debtor on the date of conversion;  

(B) valuations of property and of allowed secured claims in the chapter 13 case shall apply 
only in a case converted to a case under chapter 11 or 12, but not in a case converted to a case under 
chapter 7, with allowed secured claims in cases under chapters 11 and 12 reduced to the extent that 
they have been paid in accordance with the chapter 13 plan; and  

(C) with respect to cases converted from chapter 13— 
(i)  the claim of any creditor holding security as of the date of the filing of the 

petition shall continue to be secured by that security unless the full amount of such claim 
determined under applicable nonbankruptcy law has been paid in full as of the date of 
conversion, notwithstanding any valuation or determination of the amount of an allowed 
secured claim made for the purposes of the case under chapter 13; and  

(ii)  unless a prebankruptcy default has been fully cured under the plan at the time 
of conversion, in any proceeding under this title or otherwise, the default shall have the 
effect given under applicable nonbankruptcy law.   

 
11 U.S.C. § 348(f).  
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Debtors assert that the funds held in their joint bank account derive from the sale of the contract 

with Flowers Bakery, and pursuant to Section 348(f), the Chapter 7 estate does not include assets 

that have been obtained since the time of the filing of the original case.  

 

CONCLUSIONS OF LAW 

This Court has jurisdiction of this matter by virtue of the provisions of 28 U.S.C. §§ 

1334(a) and 157(a) and the delegation made to this Court by Order from the District Court on 

December 6, 1994, and Rule 3 of the Local Rules of the United States District Court for the 

Western District of Virginia.  The Court further concludes that this matter is a “core” bankruptcy 

proceeding within the meaning of 28 U.S.C. § 157(b)(2)(A). 

Pursuant to 11 U.S.C. § 541(a), a bankruptcy estate is created upon the commencement of 

a bankruptcy case “to be administered by the bankruptcy trustee.” In re Bunker, 312 F.3d 145, 

150 (4th Cir. 2002). Section 541(a)(1) states that, “[e]xcept as provided in subsections (b) and 

(c)(2) of this section, all legal or equitable interests of the debtor in property as of the 

commencement of the case” become property of the estate. Therefore, the legal and equitable 

interests that the Debtors had in the contract became property of their bankruptcy estate on the 

Petition Date.  Under the Bankruptcy Code, a debtor is allowed to protect certain property from 

the bankruptcy estate by claiming it as exempt under 11 U.S.C. § 522 in order “[t]o prevent the 

debtor from becoming destitute.”  Sheehan v. Ash, 889 F.3d 171, 173 (4th Cir. 2018).  Pursuant 

to Virginia law, a “householder” is allowed to claim a wild card exemption of up to $5,000 on 

the assets of their choosing, also known as the homestead exemption.  See Va. Code § 34–4.  The 

debtor claims the exemption by timely recording a homestead deed in the proper jurisdiction 

within the state.  In re Conner, 408 B.R. 88, 90 (Bankr. W.D. Va. 2009). “At least in the 
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bankruptcy context, both husband and wife may each qualify as a ‘householder’ and may 

therefore each claim a $5,000.00 exemption.” In re Sherman, 191 B.R. 654, 656–57 (Bankr. E.D. 

Va. 1995) (citing Cheeseman v. Nachman (In re Cheeseman), 656 F.2d 60 (4th Cir. 1981)).3  “As 

long as the maximum amount of the lifetime aggregate limit for the exemption had not 

previously been taken, the Debtors would have been well within their rights to claim exemptions 

to the extent of their ownership interests . . . under § 34–4 of the Virginia Code.” In re 

Strickland, No. 09-32718-KRH, 2010 WL 1332657, at *3 (Bankr. E.D. Va. Mar. 30, 2010).  

“[While a] Homestead Deed may be amended to correct descriptions or values of properties 

listed in the original Homestead Deed, the law is equally clear that an amendment to a 

Homestead Deed may not set apart additional items not included in the original Homestead 

Deed.” In re Pennington, 47 B.R. 322, 326 (Bankr. E.D. Va. 1985) (citations omitted).  “The sole 

exception to this rule is for property that the debtor did not own or have an interest in at the time 

the exemption was required to be asserted.”  Strickland, 2010 WL 1332657, at *4 (citing In re 

Smith, 45 B.R. 100, 109–11 (Bankr. E.D. Va. 1984)). 

In this case, the Debtors do not contend that they obtained the distribution contract after 

the conversion of the case, or even while the case was pending in Chapter 13. The Debtors do not 

dispute that the contract was an asset of the estate as of the initial filing of the case as the Debtors 

listed the relationship with Flowers Bakery on their initial Statement of Financial Affairs filed 

with the petition.  ECF No. 1.  However, they did not seek to claim an exemption in the contract 

3 An individual debtor may exempt from property of the estate, and thus hold free from the claims of the trustee and 
most creditors, either the property specified in Section 522(d) of the Bankruptcy Code (the “federal exemptions”), 
or, alternatively, the exemptions allowable under state law and general non-bankruptcy federal law. 11 U.S.C. § 
522(b). A state, however, may “opt out” of allowing its residents to take advantage of the federal exemptions. 11 
U.S.C. § 522(b)(1). Virginia is an “opt out” state.  See Va. Code § 34–3.1. Residents of Virginia filing bankruptcy 
petitions may therefore claim those exemptions allowable under state law and general non-bankruptcy federal law. 
In re Massey, 225 B.R. 887, 890 (Bankr. E.D. Va. 1998). 
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at any point prior to May 7, 2018, over three years after the case was initially filed.  In their 

view, the funds in their joint bank account should be exempt because upon the reconversion to 

Chapter 7, they have a right to file an amended homestead deed to reflect the changes to their 

estate to ensure a “fresh start.”  In support of this argument, the Debtors point to the assertion 

that pursuant to Section 348(f)(1)(A) any property accumulated during their Chapter 13 case is a 

post-petition asset under Section 1306 and therefore not part of their estate once it is converted to 

Chapter 7.  In re Brown, 375 B.R. 362, 381 (Bankr. W.D. Mich. 2007).  The Debtors argue that 

the proceeds received from the sale of the contract with Flowers Bakery are not part of the 

Chapter 7 estate because this case was previously one under Chapter 13, and the provisions of 11 

U.S.C. §348(f) apply, which provide that the Chapter 7 estate does not include assets that have 

been obtained since the time of the filing of the original case. 

However, the Debtors had a property interest in the distribution contract on the Petition 

Date which should have been exempted prior to the sale. The distribution contract was liquidated 

sometime in January 2017, during the pendency of their Chapter 13 case, without prior approval 

of the court for the sale of this asset.4  The proceeds were not turned over to either the Chapter 13 

Trustee or the Chapter 7 Trustee, and the Debtors have offered no facts to explain why the 

proceeds from the sale of the distribution contract should be treated as anything other than what 

they are – proceeds of a pre-petition asset.  The proceeds held in their joint bank account derived 

from a source owned by the Debtors in their original Chapter 7.  They are not a post-petition 

asset.  The Debtors are free to amend their schedules any time until the case is closed.  

Bankruptcy Rule 1009.  However, they are precluded from timely perfecting any exemption in 

4 The total amount received, and what happened to the remainder of the funds, is not clear from the record.   The 
Chapter 13 Trustee contended that the sale proceeds were as much as $85,000.00 in his motion to convert the case to 
Chapter 7. 
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the funds held in their joint bank account pursuant to the Virginia homestead exemption. In re 

Emerson, 129 B.R. 82, 84 (Bankr. W.D. Va. 1991), aff'd, 962 F.2d 6 (4th Cir. 1992). “Pursuant 

to Va. Code § 34-20, proceeds from the sale of exempt property, or property acquired in 

exchange for exempt property, retain an exempt status. . . . But § 34-20, by its title and language, 

applies only to instances wherein property already exempt changes its form or character.” In re 

Heater, 189 B.R. 629, 633-34 (Bankr. E.D. Va. 1995).  This property and the proceeds thereof 

were never claimed as exempt.  

Had the Debtors wanted to claim a portion of the distribution contract or proceeds 

realized from its sale as exempt, they should have included it in the original homestead deed. The 

Debtors failed to do so. The “failure to comply with the Virginia homestead exemption statute 

precludes [a debtor] from claiming that exemption for bankruptcy purposes.” Zimmerman v. 

Morgan, 689 F.2d 471, 472 (4th Cir. 1982). 

“It is well established, however, that if an initial exemption claim is timely made, even in 

a nominal amount, it may thereafter be amended upward, to the extent the homestead exemption 

amount has not been exhausted, to increase the value claimed exempt.”  In re Watkins, 267 B.R. 

703, 708 (Bankr. E.D. Va. 2001).5  Here, the Debtors are attempting the converse. They are 

attempting to lower prior exemption amounts listed on the original recorded homestead deed and 

apply the excess created to assets that existed from the outset, and which were never claimed as 

exempt.  This approach was expressly rejected in Emerson.  In Emerson, the Chapter 7 trustee 

objected to the debtors amending their homestead deed to decrease the value of property already 

claimed.  The debtors originally exempted two lots, Y and Z, for $4,592.50 and $4,892.50, 

5 Watkins cites to Addison v. Reavis, 158 B.R. 53, 56 (E.D. Va. 1993), which notes the long-standing Virginia 
practice of claiming only a nominal value for assets claimed exempt and of amending the exemption upwards “if 
and when the bankruptcy court determines that a higher value is more appropriate.”  Watkins, at 708. 
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respectively, along with other personal property, which exhausted their homestead exemption.  

The case was originally a Chapter 13 case.  After conversion to Chapter 7, the debtors filed an 

amended homestead deed, reducing the values of lots Y and Z to $500.00 each, and adding as a 

new item Tract 20A, which was not on the original homestead deed.  The male debtor claimed 

Tract 20A exempt in the amount of $4,863.00 and the female debtor claimed it exempt in the 

amount of $4,465.00.  Id. at 83.  Judge Anderson rejected this attempt, stating that “under 

Virginia law a recorded homestead deed . . . cannot be amended to decrease the value of listed 

property in order to add other property not previously listed, at least not if the property was 

owned by the debtor when the original homestead deed was filed.” Emerson, 129 B.R. at 84.  

That is exactly what happened here, and the Court will follow the rationale in Emerson.6   

CONCLUSION 

For the reasons set forth above, the Trustee’s Objection will be sustained. A separate 

Order will be entered contemporaneously herewith.  

Decided this 17th day of July, 2018. 

     ______________________________________________ 
     UNITED STATES BANKRUPTCY JUDGE  

6 Emerson also rejected a similar argument to that made by the Debtors here, that the initial homestead deed was 
moot and of no effect due to the conversion from Chapter 13 to Chapter 7.  Specifically, Emerson stated that “[t]he 
fact that the debtors' [sic] converted from a Chapter 13 to a Chapter 7 proceeding also does not effect [sic] the 
validity of a homestead deed filed while the Chapter 13 proceeding was pending. Virginia Code § 34–17 determines 
when a homestead exemption must be perfected in order to claim it in a bankruptcy proceeding. It provides that 
when a debtor converts a case from Chapter 13 to Chapter 7, the homestead deed must be recorded on or before the 
fifth day after the date initially set for the Section 341 meeting of creditors held in the Chapter 7 case. Section 34–17 
only sets a final date for filing; it says nothing about the validity of previously filed homestead deeds or amendments 
thereto.” Emerson, 129 B.R. at 84.  The Court finds nothing in Section 348(f) of the Bankruptcy Code to diminish 
this analysis. 

___________________ _______________ ___________________________________
UUUUUUUUUUUUUUUNITED STATES BANKRUPTCY JUUUUUUUDGE
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Opinion

 [*82] MEMORANDUM OPINION

WILLIAM E. ANDERSON, Chief United States Bankruptcy 
Judge 

his matter is before the court on the Chapter 7 Trustee's 
objection to the homestead exemption claimed by the debtors, 
Roger L. and Judy R. T. Emerson, in a parcel of real property 
located in Pittsylvania County, Virginia. The trustee objects to 
the claimed exemption because the property was not 
exempted in the debtors' original homestead deed, but was 
added by amendment. The trustee argues that Virginia law 
allows homestead deeds to be amended only to change the 
value of property already claimed therein, not to add 
additional property.

The debtors argue that under Virginia law a homestead deed 
can be amended to claim an exemption in property that, 
though in existence, was not claimed exempt in the original 
deed. They also argue that because they did not need to record 
a deed in order to claim their homestead exemption for some 

purposes in a Chapter 13 proceeding, the recording of their 
original  [*83]  deed is moot and of no effect. Alternatively 
the debtors argue that upon conversion of their case from 
Chapter 13 to Chapter 7, they were entitled to exempt 
property not claimed as exempt before the [**2]  conversion.

FACTS

The debtors filed a joint petition under Chapter 13 of the 
Bankruptcy Code on May 14, 1990. At that time they owned 
two separate parcels of property. One of the parcels is 
described as Lots Y & Z located at Route 2, Box 67H, Dry 
Fork, Virginia, on which a newly constructed house is 
located. The property was encumbered by a first lien deed of 
trust, a judgment lien and mechanics' liens. The second parcel 
is Tract 20A, consisting of 3.22 acres located on Harper Road 
in Pittsylvania County. Tract 20A was not encumbered. In 
Schedule B-1 to their petition, the debtors assigned a value of 
$ 132,500.00 to the parcel on which the house was located 
and $ 18,000.00 to Tract 20A.

In Schedule B-4, Mr. and Mrs. Emerson claimed exemptions 
of $ 4,592.00 and $ 4,892.00, respectively, in Lots Y & Z, the 
parcel on which the house is located. The property was 
claimed exempt pursuant to Virginia Code § 34-4, which 
allows each Virginia householder to exempt from creditor 
process up to $ 5,000.00 of real or personal property. In order 
to secure the benefit of an exemption of real estate under 
section 34-4, Virginia Code § 34-6 requires a householder to 
file a homestead deed in the [**3]  county or city where the 
real property is located. The deed must describe the property 
and state the value claimed as exempt. The debtors attached to 
their Chapter 13 petition a copy of a joint homestead deed 
which each had executed on May 14 and recorded on May 15, 
1990. The deed claimed exemptions in the property on which 
the house is located in the amounts of $ 4,592.50 and $ 
4,892.50, respectively, for Mr. and Mrs. Emerson, and in 
items of personal property. The total amount exempted was 
equal in value to the full amount allowed under section 34-4.

The Section 341 Meeting of Creditors in the Chapter 13 



proceeding was held on August 1, 1990. On August 21, 1990 
the debtors converted their case to a Chapter 7 proceeding. 
Also on August 21, 1990, the debtors filed an amended 
Schedule B-4, in which they made changes in the description 
and value of the real and personal property claimed exempt. 
In the amended schedule, Mr. and Mrs. Emerson lowered the 
amounts they claimed exempt in the parcel on which the 
house was located to $ 500.00 each. Both debtors for the first 
time claimed an exemption in Tract 20A, however. Mr. 
Emerson claimed $ 4,863.00 and Mrs. Emerson claimed $ 
4,465.00. 

 [**4]  A joint amended homestead deed, executed on August 
20 and recorded on August 21, 1990, was attached to the 
amended Schedule B-4. The amended deed showed Mr. and 
Mrs. Emerson claiming $ 500.00 each exempt in the parcel on 
which the house is located and $ 4,964.00 and $ 4,466.00, 
respectively, as exempt in Tract 20A.

The Section 341 meeting of creditors in the Chapter 7 
proceeding was held on October 15, 1990. On October 18, 
1990 the debtors recorded a second amended homestead deed, 
which is not relevant here.

DISCUSSION

The debtors in this case want to be able to amend their 
original homestead deed to substitute property in which they 
likely have equity for the property originally listed in which 
there is no equity. Although there are few cases which 
consider the issue, it does not appear that Virginia law allows 
them to do so.

The general rule in Virginia is that a homestead deed can be 
amended only to increase or decrease the value of property 
previously included or to correct descriptions of exempted 
property. See In re Waltrip, 260 F. Supp. 448, 451 (E.D.Va. 
1966); In re Custis, 87 Bankr. 415, 416 (Bankr.E.D.Va. 
1988); and In Re Pennington, 47 Bankr. 322, 326 
(Bankr.E.D.Va. 1985). [**5]  A debtor can amend to raise the 
value claimed up to the amount which, when added to other 
property claimed will protect  [*84]  the maximum amount 
permitted under Section 34-4.  Oppenheimer v. Howell, 76 
Va. 218 (1882) and In re Berkovics, 50 Bankr. 223, 225 
(Bankr.E.D.Va. 1985). A debtor cannot amend a homestead 
deed to add property not previously included which was 
owned by the debtor at the time the original deed was filed. 
Virginia Code § 34-21 (1990) and In re Pennington, 47 
Bankr. at 326.

The failure of a debtor to comply with the Virginia homestead 
exemption laws precludes an exemption in bankruptcy.  
Zimmerman v. Morgan, 689 F.2d 471, 472 (4th Cir. 1982). 

The fact that Bankruptcy Rule 1009 allows the debtors to 
amend Schedule B-4 at any time does not determine whether 
the exemptions claimed therein are valid under state law.

The debtors go on to argue that a homestead deed filed by 
Chapter 13 debtors is "moot and of no effect" because in 
Virginia debtors do not need to perfect a homestead 
exemption in order for the bankruptcy court to consider that 
exemption in conducting the "best interests of the creditors" 
 [**6]  test required by 11 U.S.C. § 1325(a)(4) as a condition 
of confirmation. See In re Morris, 48 Bankr. 313 (W.D.Va. 
1985). There is no law that supports the debtors' position. 
Morris only considers whether a homestead deed needs to be 
perfected. Neither Morris, nor any other case, provides that a 
homestead deed perfected in accordance with Title 34 of the 
Virginia Code has no effect just because it was perfected by a 
Chapter 13 debtor. Because Virginia has opted out of the 
federal exemption scheme, Virginia debtors who have filed 
for protection under the Bankruptcy Code can only use 
Virginia exemptions. 11 U.S.C. § 522(b) (1988) and Virginia 
Code § 34-3.1 (1990). Virginia law, not federal bankruptcy 
law, determines the effect of filing a homestead deed and 
what property is validly exempted therein.

The fact that the debtors' converted from a Chapter 13 to a 
Chapter 7 proceeding also does not effect the validity of a 
homestead deed filed while the Chapter 13 proceeding was 
pending. Virginia Code § 34-17 determines when a 
homestead exemption must be perfected in order to claim it in 
a bankruptcy proceeding. It provides that when a debtor 
converts a case from Chapter [**7]  13 to Chapter 7, the 
homestead deed must be recorded on or before the fifth day 
after the date initially set for the Section 341 meeting of 
creditors held in the Chapter 7 case. Section 34-17 only sets a 
final date for filing; it says nothing about the validity of 
previously filed homestead deeds or amendments thereto.

CONCLUSION

It appears to this court that under Virginia law a recorded 
homestead deed which lists property equal in value to the 
entire available homestead exemption cannot be amended to 
decrease the value of listed property in order to add other 
property not previously listed, at least not if the property was 
owned by the debtor when the original homestead deed was 
filed. That result is not changed because the original 
homestead deed was recorded when the debtor filed a Chapter 
13 petition which was later converted to Chapter 7. The court 
therefore sustains the trustee's objection to the debtors' 
claimed exemption in the Tract 20A real property.

The Clerk is directed to distribute copies of this Memorandum 

129 B.R. 82, *83; 1991 Bankr. LEXIS 1523, **3



Opinion to Stephen G. Bass, Esq., Counsel for Trustee; Lewis 
E. Goodman, Jr., Esq., Counsel for Debtors; Henry G. 
Bennett, Jr., Trustee; and Roger Lee Emerson [**8]  and Judy 
Rae Tate Emerson, Debtors.

ORDER

For the reasons stated in the accompanying memorandum 
opinion, it is

ORDERED

that the Chapter 7 Trustee's objection to the homestead 
exemption claimed by Roger L. and Judy R. T. Emerson in a 
parcel of real property located in Pittsylvania County, 
Virginia, described as "Tract 20A, 3.22 acres, Harper Road, 
Dry Fork, Virginia," is sustained.

The Clerk shall distribute copies of this Order to: Stephen G. 
Bass, Esq., Counsel for Trustee; Lewis E. Goodman, Jr., Esq., 
Counsel for Debtors; Henry G. Bennett, Jr., Trustee; and 
Roger Lee Emerson and Judy Rae Tate Emerson, Debtors.  

End of Document
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UNITED STATES BANKRUPTCY COURT
WESTERN DISTRICT OF VIRGINIA

Lynchburg Division

In re REBECCA HAMLETTE HUBBARD, 

Debtor, 

                                                                       

)
)
)
)
)

Case No. 07-62502-LYN

MEMORANDUM and ORDER

This matter comes before the Court on an objection by the chapter 7 trustee to a claim of

exemption of Rebecca Hamlette Hubbard (“The Debtor”).  The objection will be overruled. 

Jurisdiction

This court has jurisdiction over this matter.  28 U.S.C. §§ 1334(a).  This is a core

proceeding.  28 U.S.C. § 157(b)(2)(A).  Accordingly, this court may render a final order.  This

memorandum shall constitute the Court’s findings of fact and conclusions of law as directed by

Fed.R.Civ.P. 52 which is made applicable in this contested matter by Fed. R. Bankr. P. 9014(c)

and 7052. 
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Facts

On December 31, 2007, the Debtor filed a chapter 7 petition.  She scheduled unimproved

real property commonly known as 411 Hamlette Road, Brookneal, Virginia (“the Real

Property”) as property of the estate at a current value of $8,000.00.  She filed a homestead deed

in which claimed exempt, among other things, the real property in the exempted amount of

$3,089.00 and an “Anticipated Federal Income Tax Refund” (“the Tax Refund”) in the amount

of $2,000.00.  The total amount of all exemptions claimed by the Debtor totaled $5,500.00.

The Debtor received her income tax refund after she filed her petition but before the first

meeting of creditors.  At the first meeting of creditors the chapter 7 trustee learned that the

Debtor had received the Refund and that it amounted to $4,059.00.  

Shortly thereafter, the Debtor filed an amended homestead deed claiming the Refund

exempt in the full amount of $4,059.00.  She reduced the amount of the claimed exemption in the

Real Property to $1,403.00, thus keeping the total value of all of her exemptions at $5,500.00.

On April 8, 2008, the chapter 7 trustee filed an objection to the Debtor’s amended

homestead deed.  Included in the objection was a motion seeking an order compelling the Debtor

to turn that portion of the tax refund in excess of $2,000.00 over to the chapter 7 trustee.   The

trustee argues that a debtor may not amend a homestead deed that increases the exemption

amount in previously exempted property if to do so would cause the total of all exemptions

under the homestead deed to exceed the statutory limit, notwithstanding any concurrent

reduction of other exemption amounts.

Discussion.

The Bankruptcy Code provides that each state may determine whether to permit its



1 There are other provisions in the Virginia Code that permit a debtor to exempt certain kinds of
property in addition to that permitted under Section 34-4.   Those provisions are not relevant to this inquiry.
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citizens to claim a set of exemptions provided therein or to provide an alternative set of

exemptions under state law.  11 U.S.C. § 522(b).  Virginia has chosen to provide an alternative

set of exemptions.  See Va. Code § 34-3.1.   In Virginia, a debtor may exempt real and personal

property up to the amount of $5,000.00 plus an additional $500.00 for each dependent.  Va. Code

§ 34-4.  An exemption under Section 34-4 is referred to as the homestead exemption and is

perfected by the filing of a homestead deed in the county in which the debtor resides.  The

Debtor has one dependent and is entitled to exempt real and personal property up to $5,500.00.1

The Debtor has exempted this amount, $5,500.00, in real and personal property.  The

chapter 7 trustee, however, argues that a debtor may not decrease the exempted amount in one

asset and increase it in another if the total exempted amount would exceed the statutory limit if

the increased exempted amount were allowed but the decreased exempted amount were not.  He

argues that the Debtor should not be permitted to decrease the exempt amount in the Real

Property and increase the exempt amount of her Tax Refund by a like amount after she has

exempted a total of $5,500.00 in a prior homestead deed. 

Consideration of this issue must be made against the backdrop of two disparate, and

perhaps competing, tenets of debtor-creditor law.  First, Virginia exemptions “must be liberally

construed in favor of the debtor and strictly against the creditor.”   Goldburg v. Sayler, 188 Va.

573, 50 S.E.2d 272, 277 (1948).  Courts, however, are neither to reduce nor enlarge the

exemptions or read into the law an exemption not found there.  See In re Williams, 3. B.R. 244,

246 (Bankr. E.D.Va. 1980).  Second , a chapter 7 trustee is charged with the duty to collect and

reduce to money the property of the estate and close the estate as expeditiously as is compatible
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with the best interests of parties in interest.   11 U.S.C. § 704(a)(1).

There are a number of opinions that  provide guidance on the issue at hand and one that

directly addresses the chapter 7 trustee’s argument.  First, a debtor may increase the amount of a

claimed exemption in an asset in the absence of bad acts if the original amount was reasonable at

the time that it was made.  In re Waltrip, 260 F.Supp. 448 (E.D.Va. 1966).  In Waltrip, the debtor

scheduled a 1963 Volkswagen in the amount of $550.00.   A creditor held a security interest in

the vehicle securing a claim in the amount of $542.16.  The debtor filed a homestead deed

exempting $7.84, the amount of equity that the debtor believed remained in the Volkswagen. 

The vehicle was sold for $525.00, and the lien on the vehicle was avoided.  

The Court permitted the debtor to file an amended homestead deed for the sole purpose

of increasing the amount of his exemption in the vehicle to $525.00.  The Court allowed the

debtor to file an amended homestead deed because the debtor committed no act of fraud,

fraudulent transfer, or concealment and because the debtor’s estimated value of the property was

reasonable in light of the his knowledge at the time that he filed the homestead deed.          

Second, a debtor may decrease the amount claimed exempt in certain property if the

original homestead deed is timely filed..  Myers v. American National Bank and Trust Co. (In re

Myers), Not Reported in F. Supp., 1990 WL 542903 (W.D.Va.).  In Myers, the Court, citing

Waltrip, held that Virginia law allows a debtor to amend his timely filed homestead deed in order

to increase or decrease the valuation of the property previously exempted.  The Court permitted

the debtor to amend his timely filed homestead deed to reduce the exemption claimed in the

equity in his home from $2,373.89 to $1.00.

There are at least two other circumstance under Virginia law when a debtor in bankruptcy
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may amend his homestead deed.  A debtor may amend the description of exempted property if

the property was initially described in a manner that made its determination reasonably certain. 

Shirkey v. Leake (In re Shirkey), 715 F.2d 859 (4th Cir. 1983).  

And, when a debtor does not own or have an interest in property that is properly

exemptible under Virginia Code § 34-4 at the time the exemption must be asserted, then an

amendment may be allowed to include new property so long as the maximum exemptions have

not been taken.  Ames v. Custis (In re Custis), 87 B.R. 415, 416 (Bankr. E.D.Va. 1988) (Citing

In re Smith, 45 B.R. 100 (Bankr. E.D.Va. 1984.).   A debtor cannot amend a homestead deed to

add property that was not included in the original homestead deed if he or she owed that property

when the original homestead deed was filed.  See Virginia Code § 34-21 (1990) and In re

Pennington, 47 B.R. at 326.

From the foregoing opinions it may be concluded that a homestead deed may be amended

in Virginia to increase or decrease the value of property previously included, to correct

descriptions of exempted property, or to add property in which the debtor had no interest on the

date on which the homestead deed was due to be filed.  See, e.g., In re Emerson, 139 B.R. 82, 83

(Bankr. W.D.Va. 1991).  (Citing Waltrip, Custis, and Pennington.).

To this we may add one more rule.  One Virginia Bankruptcy Court has necessarily held

that a debtor who has exempted the maximum amount under Section 34-4 may, during the

pendency of a bankruptcy case, increase the amount of an exemption in one asset if he or she

decreases the amount of exemptions in other assets by an equal amount. See In re Maginnis, 24

B.R. 146 (Bankr. E.D.Va. 1982).

In Maginnis, the debtor filed a homestead deed exempting china, silver flatware and
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sliver goblets having a value of $2,795.00 under Section 34-4.   After the property was appraised

at a higher value, the debtor filed an amended homestead deed that excluded the silver flatware

and some of the china from her homestead deed and increased the amount of the exemption in

the silver goblets to the appraised amount.  The debtor then claimed the china and silver flatware

exempt under Va. Code § 34-26.  

The trustee sought an order compelling the debtor to turn over the property.  The Court,

citing Waltrip, held that the debtor 

. . . having removed the silver flatware and some of the china from her Homestead Deed
exemption and claimed the articles exempt under Virginia Code § 34-26, this increase [in
the exemption in the silver goblets] may be accomplished without exceeding the
$5,000.00 limit imposed by Virginia Code § 34-4 for property exempted by Homestead
Deed. Accordingly, the trustee's request for turnover of this property will be denied.

Maginnis, 24 B.R. at 148. 

While the Court in Maginnis did not address the issue at length, it necessarily held that a

debtor may reduce the amount claimed exempt in one asset and increase the amount claimed

exempt in another asset in her homestead deed as long as the net of both changes does not cause

the debtor to exceed the statutory limit.

Given the doctrine that exemptions shall be liberally construed in favor of the debtor,

given the preponderance of cases that permit amendment in other circumstances and given the

holding of the Court in Maginnis, it is concluded that a debtor who has properly and timely

claimed the maximum exemption amount under Va. Code § 34-4 may increase the exemption

amount of one asset if she decreases the exemption amount of other assets and does not exceed

the statutory maximum.

A debtor’s right to amend the homestead deed as described above, however, should not
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be construed to grant an unbridled right to do so at every turn.  As noted, a chapter 7 trustee is

charged with the duty to administer the estate and close the estate in an expeditious manner.  A

trustee cannot do so if he is faced with a shifting definition of property of the estate. 

Accordingly, a debtor has a duty to file an amended homestead deed reasonably soon after

acquiring information that provides the basis for the amendment.  Under no circumstances

should a debtor be permitted to play a shell game with assets of the estate.  Doing so could be

grounds for sustaining an objection to the filing of an amended homestead deed.

In this case the Debtor adjusted her claims of exemption in a timely fashion and did not at

any time exceed the maximum exemptible amount.  The objection to the amended homestead

deed will be overruled.

ORDER

For the reasons stated above, the objection of the chapter 7 trustee to the debtor’s

amended homestead deed shall be and hereby is overruled. 

So ORDERED.

Upon entry of this Order, the Clerk shall forward a copy to W. Stephen Scott, Esq., the

chapter 7 trustee, and Margaret Valois, Esq., counsel for the debtor. 

Entered on this 8th  day of July, 2008.

______________________________
William E. Anderson
United States Bankruptcy Judge



 
 
 
 
 
 
 
 
 
 
 
 
 

 
 

UNITED STATES BANKRUPTCY COURT 
WESTERN DISTRICT OF VIRGINIA 

In re: 
WANDA TOLLEY,      Chapter 13 
 Debtor.      Case No. 18-60203 
 

ORDER OVERULING OBJECTION TO CLAIM OF EXEMPTION  

 Wanda Tolley is a debtor in this Court.  Ms. Tolley is single.  She earns approximately 

$133 per month from a part time job plus $864 in monthly Social Security income.  She lives in a 

manufactured house affixed to land, assessed as real estate.  She has a car, household furnishings, 

and sparse personal property.  Ms. Tolley owes some real estate taxes, an automobile loan, and 

various unsecured debts.   

 On February 5, 2018, Ms. Tolley filed a chapter 13 petition in this Court.  Shortly thereafter 

she filed a chapter 13 plan.  In her plan, she proposes to pay a 9% dividend to her unsecured 

creditors.  As it turns out, if her plan is confirmed the dividend will be higher than 9% because not 

all scheduled creditors filed proofs of claim.  Even so, it will not pay her creditors holding allowed 

claims 100%, or the value of her interest in her real estate.  

 In her chapter 13 bankruptcy case, Ms. Tolley claimed the entire value of her real estate,  

$63,600, as exempt pursuant to Virginia Code section 34-18.  The chapter 13 trustee questioned 

SIGNED THIS 12th day of September, 2018

THIS ORDER HAS BEEN ENTERED ON THE DOCKET.
PLEASE SEE DOCKET FOR ENTRY DATE.
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whether Virginia Code section 34-18 permits Ms. Tolley to exempt the entire value of the real 

estate.  As so, the chapter 13 trustee timely filed his objection to the debtor’s claim of exemption 

pursuant to 11 U.S.C. § 522(l) and Rule 4003(b) of the Federal Rules of Bankruptcy Procedure.  

Specifically, the trustee objects to Ms. Tolley’s claimed exemption in the value of her real estate 

pursuant to Virginia Code section 34-18.  The debtor maintains the entire value of her real estate 

is exempt, but the trustee asserts that only $5,000 is exempt.  

 The facts are not in dispute.  Back in 1996, Ms. Tolley filed a chapter 7 bankruptcy case.  

In her 1996 bankruptcy case, Ms. Tolley disclosed real estate with a value of $83,654.72.  She 

reported a debt in the amount of $83,654.72 secured against the real estate.  She claimed the 

maximum homestead exemption ($5,000) in the equity in the real estate and perfected her 

homestead exemption by timely recording a homestead deed.  No one objected to her exemption. 

The chapter 7 trustee abandoned his interest in her property and filed a report of no assets in the 

case.  After that, Ms. Tolley received a chapter 7 discharge, and the Court closed her case.  All in 

all, the chapter 7 case was short-lived without incident.  

 A little more than twenty years later, Ms. Tolley filed a chapter 13 bankruptcy.  Ms. Tolley 

disclosed the same real estate—only now she reveals the property with a current market value of 

$63,600.  Ms. Tolley reports that the debt against the real estate has been paid and the deed of trust 

has been satisfied.  Ms. Tolley reports no liens against the real estate. 

 Ms. Tolley claims the entire real estate exempt under Virginia Code section 34-18 because, 

according to Ms. Tolley, the Virginia Code permits her to exempt the rents and profits of her real 

estate that has previously been exempted under the homestead statute.  Id.  The trustee disagrees 

based on the unusual facts in this case (the property has declined in value rather than appreciated) 

Case 18-60203    Doc 24    Filed 09/12/18    Entered 09/12/18 14:57:55    Desc Main
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and based on the only published opinion interpreting Virginia Code section 34-18 in this district.1 

The trustee argues that applying the language of the statute, either the debtor cannot rely on 34-18 

because the property did not enjoy appreciation or cannot rely on section 34-18 because she did 

not actually exempt the property previously.  The trustee also points out that the only other 

published ruling interpreting this statute when applied to the facts of this case limits the application 

of section 34-18 to the dollar amount claimed exempt under the homestead statute ($5,000) and 

not the entire value of the property ($63,600).  

Discussion 

 For starters, both the trustee and debtor’s counsel point to the statute.  Virginia Code section 

34-18 provides:  

The rents and profits of the property set apart shall be exempt in the 
same manner as the corpus of such property and if the whole real 
and personal estate set apart be not of greater value than the amount 
the householder is entitled to exempt at the time it is so set apart, the 
exemption thereof shall not be affected by any increase in its value 
afterwards, unless such increase consists of permanent 
improvements placed upon real estate set apart by means derived 
from some source other than exempt property. 

 

Va. Code § 34-18.  Both the trustee and debtor’s counsel note that the statute refers to “rents and 

profits of the property set apart shall be exempt in the same manner as the corpus of such property.”  

The parties seem to agree that “property set apart” is property that a householder has claimed 

exempt under the Virginia homestead exemption.  See Va. Code §§ 34-1, 34-4, 34-17, 34-18. 

Regardless, for section 34-18 to apply, a debtor must first claim property as exempt under the 

homestead exemption (“property set apart”).   

                                                            
1  The trustee points to the ruling in In re Moore, 412 B.R. 830 (Bankr. W.D. Va. 2008). 
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 Next, applying the words of the statute, if the “whole . . . estate set apart” is not greater 

than the amount the debtor is entitled to exempt under the statute, then even if the property has 

“any increase in its value afterwards” the property retains its exempt status,2 with one exception.  

This exception disallows the exemption in the property to the extent the increase in value stems 

from “permanent improvements placed upon the real estate set apart by means derived from some 

source other than exempt property.”  Virginia Code section 34-18 indicates that if a debtor is able 

to exempt a property, and that property later appreciates in value or generates rents and profits 

unrelated to any additional permanent improvements, then the appreciation, and rents and profits, 

inure to the benefit of the debtor.  In other words, the exemption in the original property renders 

the appreciation and rents and profits likewise exempt, as long as the original property has not 

been changed by permanent improvements from non-exempt sources.  

 Upon closer review of the trustee’s brief and the debtor’s brief, and after considering the 

comments at the hearings on this matter, it appears that the trustee and debtor’s counsel agree upon 

more than they disagree.  At the hearings in this case, the parties described to the Court how they 

previously shared a common understanding of section 34-18 and, based on that previous 

understanding of the section, Ms. Tolley would be entitled to exempt the equity in her real estate 

under section 34-18.  They acknowledged, however, that after reviewing the decision of In re 

Moore they now question their understanding of the statute which leads to the contest in this case.  

They both admit concerns with the In re Moore ruling; indeed they share the same concerns.  They 

also agree on an interpretation of the statute not addressed in the In re Moore ruling, namely 

                                                            
2  “[A]nd if the whole real and personal estate set apart be not of greater value than the amount the 
householder is entitled to exempt at the time it is so set apart, the exemption thereof shall not be affected by any 
increase in its value afterwards.” 
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whether the reduction in mortgage debt secured by property claimed exempt is considered profits 

as that term is used under this statute.  

  The parties acknowledge that this Court is not bound to follow the holding of a sister 

bankruptcy judge even in the same district, but acknowledge that absent this Court’s divergence 

from that ruling, the parties would be bound to follow it.  For the reasons explained below, the 

Court agrees with the analysis of the parties in this case as to the issues presented and to the extent 

this analysis conflicts with the ruling of In re Moore, this Court does not follow that ruling.  

 The trustee and debtor’s counsel provide thoughtful analysis in their briefs and persuasive 

arguments.  The trustee explains the issues presented in this case as follows: 

a.  What does it mean that the lawful exemption of equity in the 
Home in 1996 “shall not be affected by any increase in its value 
afterwards” in § 34-18? 
b.  How could the Home “increase in value” when its actual value 
decreased?   
c.  Does the term “profits” in § 34-18 include the increase in equity 
from reduction in the mortgage lien? 
d.  Is the “property set apart” in § 34-18 the Home, or the $5,000? 
e.  Did the Debtor take a proper exemption in the Home in 1996 per 
§ 34-4, even though there was no equity in the Home at that time? 
 

ECF Doc. No. 21 at 3.  

In the end, the answer to the third question listed by the trustee renders the first two 

questions unnecessary.  The trustee notes that the statute permits “rents and profits” to be exempt.  

The trustee then notes that under Virginia law, “profits” include reduction of indebtedness.  For 

these reasons, the net equity resulting from the satisfaction of the mortgage is exempt under section 

34-18 as long as the property had been exempted under 34-4 originally.  The statute does not 

require an increase in overall value and accordingly, the fact that the overall value of the property 

depreciated is immaterial.  According to the statute, if the profits are exempt, then this Court need 

not opine on the meaning of other language contained in the statute. 
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 In the briefs filed by both the trustee and debtor’s counsel, the parties each acknowledge 

that paying a mortgage to cause an increase in equity may be “rents and profits” as that term is 

used in section 34-18.  By citing to the Virginia Supreme Court’s holding in Newport News v. 

Warwick Cty., 159 Va. 571, 579—80 (Va. 1932), the trustee points out that the Virginia Supreme 

Court “defined ‘profits’ to include just such equity from pay down of liens.”  ECF Doc. No. 21 at 

6.  The trustee further identifies a line of Virginia Supreme Court cases defining the term “rents 

and profits” to support his concession that “the increase in net equity in the Home, resulting from 

the payments made by the Debtor on her mortgage, should also be considered ‘profits’ which are 

specifically exempt under Virginia Code § 34-18.”  Doc. No. 21 at 8.  Similarly, in Ms. Tolley’s 

brief, she noted that “the In re Moore court’s legal conclusions are also inconsistent with Virginia 

law which treats the reduction of indebtedness by payments on the loan out of earnings as “profits.”  

ECF Doc. No. 20 at 7.  The trustee notes that the Court in In re Moore concluded, without 

explanation, that payments on a mortgage were not rents and profits but instead are “akin to 

‘permanent improvement[s] placed upon real estate.’”  But for the ruling in In re Moore, it appears 

that the trustee and debtor agree that paying down the mortgage qualifies as rents and profits for 

purposes of section 34-18. 

 As for the trustee’s fourth question (whether the property set apart is the debtor’s home or 

only $5,000), the parties again seem to agree.  Both the trustee and debtor’s counsel understood 

Ms. Tolley to exempt her home by claiming the homestead exemption and thus, they stress, the 

“property” set apart was Ms. Tolley’s home, not a percentage of the value of the home.  

The trustee points to two sections of the Virginia Code to support his assertion that Ms. 

Tolley set apart her home.  Referring to Virginia Code section 34-18, the trustee notes that it “refers 

in various places to the ‘property set apart’ and the ‘corpus of such property’ and the ‘whole real . 
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. . estate set apart’ and ‘real estate set apart.’  These many and various terms make sense only if 

the entire Home is set apart as exempt, and not just the $5,000.”  ECF Doc. No. 21 at 8.  The trustee 

concluded that “[t]he Debtor claimed as exempt the ‘real property’ which is her Home in an amount 

of $5,000 pursuant to §34-4, which is also the ‘real estate set apart’ . . . [t]he Home itself is the 

‘corpus of such property’ from which the ‘rents and profits’ may be derived and exempted pursuant 

to § 34-18.’”  ECF Doc. No. 21 at 8.   

Similarly, in the debtor’s brief, she noted that “[i]t is uncontested that the Debtor set apart 

the current real property on which she now claims a § 34-18 exemption in her previous Chapter 7 

bankruptcy in 1996.  At that time, she duly filed a Homestead Deed For Real and Personal 

Property.”  ECF Doc. No. 20 at 9 (emphasis added). 

 Finally, the last question posed by the trustee is the only issue on which the two parties 

truly seem to disagree.  

 The chapter 13 trustee in this case challenged whether Ms. Tolley did indeed exempt her 

property in her prior case, because in her chapter 7 case she reported no equity in the property.  If 

she had no equity, she had nothing to exempt.3  The trustee’s argument overlooks the fact that Ms. 

Tolley did claim the exemption, and no one objected.  In the absence of a timely objection in Ms. 

                                                            
3  The trustee cites Botkin v. Dupont Comm. Credit Union, 432 B.R. 230 (W.D. Va. 2010), in which District 
Judge Conrad commented that when the debtor had no equity in her residential property, there was “no value” upon 
which she could claim a homestead exemption.  Judge Conrad’s dicta did not indicate that a claim of exemption in 
equity, when the equity has no value, renders the exemption void or invalid.  Indeed the propriety of an exemption 
claimed at a dollar value greater than its actual value was not the issue presented to him.  To the contrary, Judge 
Conrad addressed the consequences of failing to claim or perfect an exemption in equity in real property when the 
equity has no value.  Likewise, on appeal the Fourth Circuit affirmed Judge Conrad’s holding that a debtor is not 
required to actually claim an exemption in real estate in order to apply the provisions of Bankruptcy Code section 
522(f).  In the ruling, the Fourth Circuit observed that the Code does not require or contemplate that a debtor must 
claim an exemption when no unencumbered equity exists, but this observation is not a holding, nor is it a 
pronouncement that a claim of exemption made is rendered void or invalid if it turns out the claim of exemption was 
not required because the value of the debtor’s interest was insufficient to exempt.   
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Tolley’s chapter 7 case, the property was exempted and removed from her estate.  11 U.S.C. § 

522(l).  

 In the current case, Ms. Tolley reports that the value of her interest in the real estate is 

$63,600, an amount significantly greater than the value of her interest in the property in 1996.  The 

parties agree that Ms. Tolley has not made any physical improvements to the property since 1996 

and seem to agree that the increase in equity happened because Ms. Tolley simply maintained all 

of her house payments and satisfied the lien against it. 

In this case, the Court is satisfied that Ms. Tolley claimed an exemption in her home in 

1996 and the reduction in indebtedness and corresponding increase in equity represents “profits” 

as that term is used in section 34-18 for purposes of this chapter 13 bankruptcy case.  

 Accordingly, the Court overrules the objection of the trustee.  In this case, the Court 

concludes that Ms. Tolley claimed her home as the “property” set apart as exempt under section 

34-4 when she filed chapter 7 and that pursuant to section 34-18 the rents and profits of that 

property are likewise exempt in her chapter 13 bankruptcy case.  At this time, until the issue is 

otherwise fully litigated in the context of a contested matter, the Court concludes that payments on 

a mortgage which render an increase in equity in the real property may constitute “profits” for 

purposes of section 34-18.     

Based on the foregoing, it is  

ORDERED 

 that the trustee’s objection to confirmation and the debtor’s claim of exemption pursuant 

to Virginia Code section 34-18, ECF Doc. No. 14, is OVERRULED. 

 Copies of this order are directed to be sent to the debtor, debtor’s counsel, the chapter 13 

trustee, and the Office of the United States Trustee. 

End of Order 
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Opinion

 [*748]  MOTION TO QUASH GARNISHMENT

ECF Doc. No. 7

MEMORANDUM OPINION

Phillip Roadcap is a debtor in this Court. He filed a motion to 
quash a garnishment in favor of Harrisonburg Printing and 
Graphics, LLC, d/b/a Campbell Print Center ("Campbell"). 
ECF Doc. No. 7. Campbell has contested the motion to quash 
its garnishment. ECF Doc. No. 20.

The garnishment is an effort to enforce a judgment lien 
through levy upon certain sale proceeds currently held in an 
escrow account. Mr. Roadcap asserts that under Bankruptcy 
Code section 362(a), the garnishment is stayed. Mr. Roadcap 
further asserts that the garnishment attempts to attach to sale 
proceeds which Mr. Roadcap contends are exempt. 
Consequently, Mr. Roadcap asks this Court to quash the 
garnishment.

Campbell asserts that it has a valid judgment lien on the sale 
proceeds, that the lien had been perfected months before the 
bankruptcy, and that the stay should not affect an avoidance 
of its valid judgment lien. As such, Campbell argues it is 
inappropriate to quash the garnishment: if [**2]  the debtor 
cannot assert an exemption in the proceeds, and the chapter 7 
trustee has no interest in the proceeds, then the Court should 
simply permit abandonment of the proceeds and allow 
Campbell to exercise its state law rights to enforce its 
judgment lien on the proceeds.

The rub in all this is whether the proceeds were held as 
tenants by the entireties as of the petition date. Campbell 
claims the tenancy was severed prepetition. Mr. Roadcap 
insists it was not.

Campbell describes the dispute as turning on the sole question 
of whether the proceeds were held as tenants by the entireties 
as of the petition date. If the proceeds were tenants by the 
entireties property, Campbell concedes its judgment lien did 
not attach to the proceeds. On the other hand, if the tenancy 
was severed, Campbell maintains that it has a valid, non-
avoidable judgment lien on these proceeds and may enforce 
its lien without running afoul of bankruptcy law. For these 
reasons, Campbell urges this Court to  [*749]  deny Mr. 
Roadcap's motion to quash the garnishment.

Mr. Roadcap describes the dispute as twofold. One issue is 
whether the proceeds were held as tenants by the entireties as 
of the petition date and thus if Campbell's [**3]  lien attached. 
The second issue is whether Campbell's failure to timely 
object to Mr. Roadcap's claim of exemption precludes its 
challenge at this juncture. If Campbell is too late to challenge 

https://advance.lexis.com/api/shepards?id=urn:contentItem:5T3F-SN81-DXC8-73XP-00000-00&category=initial&context=
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the exemption, Mr. Roadcap contends he can quash the 
garnishment, assert his exemption, and discharge the 
indebtedness. The order quashing the garnishment will in 
effect avoid the judgment lien. The discharge order will 
enjoin Campbell from asserting a new judgment lien.

FINDINGS OF FACT

Phillip Roadcap is married. Phillip Roadcap and his wife, 
Amanda Roadcap, previously owned real estate as tenants by 
the entireties. They sold the real estate. Long before they sold 
the property, the couple separated. Approximately a month 
before the sale, the couple entered into an escrow agreement 
setting forth their agreement to hold the sale proceeds in 
escrow until either they entered into a property settlement 
agreement or received a divorce decree directing 
disbursement of the net proceeds of sale. After the sale, they 
deposited the sale proceeds with the escrow agent. Several 
months later, the couple entered into a separation and property 
settlement agreement1 in anticipation of divorce.

Before all this, [**4]  Campbell obtained a judgment against 
Mr. Roadcap. Shortly after the Roadcaps sold their property, 
Campbell took steps to enforce a judgment lien upon the sale 
proceeds held in escrow through a writ of fieri facias and 
service of a garnishment summons. Indeed the parties have 
stipulated that a writ of fieri facias was served on the sheriff, 
and that a garnishment summons was served upon the escrow 
agent within weeks of the sale and months prior to the 
property settlement agreement. The dispute centers on 
whether the tenancy severed so that Campbell's lien could 
attach.

JURISDICTION

This Court has jurisdiction over Philip Roadcap (the debtor 
who filed this bankruptcy case) and Campbell (Mr. Roadcap's 
creditor who has participated in this bankruptcy case). The 
parties ask this Court to answer whether bankruptcy law 
permits Mr. Roadcap to quash a garnishment. The action 
explores the nature of a property interest, whether a lien 
attached to property, whether bankruptcy prevented 
attachment, and whether the bankruptcy debtor may exempt 
the property. To answer the questions in the action requires 
the Court to consider state law and bankruptcy law. The 

1 Mr. Roadcap, by counsel, attached a copy of the Separation and 
Property Settlement Agreement as an exhibit to his memorandum of 
facts and law. See ECF Doc. No. 25. The exhibit is available on the 
Court's docket as docket number 25-1. Citations to this exhibit will 
be referred to as "PSA."

debtor brought this action before this [**5]  Court in order for 
this Court to rule on the action; the debtor evidently consents 
to this Court's authority to issue a final ruling. At the hearing 
on this matter, Campbell, through counsel, expressly 
consented to this Court rendering a final judgment on these 
questions. See Tr. at 18, ECF Doc. 30. For these reasons, this 
Court finds to the extent the action before the Court is non-
core but related to the bankruptcy, the parties have consented 
to permit this Court to issue a final ruling on this motion. See 
28 U.S.C. § 157(c)(2); see Wellness Int'l Network v. Sharif, 
135 S. Ct. 1932, 1939, 191 L. Ed. 2d 911 (2015).

 [*750]  CONCLUSIONS OF LAW

Was the tenancy severed?

In Virginia, an estate owned as tenants by the entireties 
renders the property immune from claims by creditors against 
either husband or wife alone. Vasilion v. Vasilion, 192 Va. 
735, 66 S.E.2d 599, 600 (Va. 1951). While a voluntary sale of 
real estate that a husband and wife owned as tenants by the 
entireties terminates an estate in that property, a tenancy by 
the entireties remains in the proceeds from the sale of such 
property in the absence of an agreement or understanding to 
the contrary. Oliver v. Givens, 204 Va. 123, 129 S.E.2d 661, 
663 (Va. 1963). "If there is an agreement or an understanding 
between the parties to sever the entireties tenancy upon the 
sale of the real property, then under Virginia law the proceeds 
from the sale will not be held [**6]  by the entireties." 
Phillips v. McCullen (In re McCullen), 244 B.R. 73, 77 
(Bankr. E.D. Va. 1999). To find an agreement or other indicia 
of the parties' intent to sever such a tenancy upon the sale of 
the estate, a court must determine if there is an indication of 
an intent of the spouses "to change the character of the 
proceeds derived from the sale of the property." Id. (citing 
Sprouse v. Griffin, 250 Va. 46, 458 S.E.2d 770, 773 (Va. 
1995)).

Philip and Amanda Roadcap entered into an escrow 
agreement to hold the proceeds from sale of their real estate 
until they entered into a property settlement agreement or 
received a divorce decree directing disbursement of the net 
proceeds from sale, whichever was earlier. Subsequently they 
entered into a property settlement agreement which addressed 
the disposition of the proceeds from the sale. Under the 
property settlement agreement, the parties acknowledge that 
Phillip Roadcap owes arrearages for spousal support and for 
child support. The parties agree that "[t]he spousal support 
arrearage of $19,083.65 and child support arrearage of 
$10,272.26 . . . shall be paid from Phil's share of the marital 
funds held in escrow . . . (from the sale of the former marital 

590 B.R. 747, *749; 2018 Bankr. LEXIS 2528, **3
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home) and therefore discharged." PSA, § 3. The property 
settlement agreement also recognizes the escrow agreement 
and how "Phil's [**7]  share of the escrow account shall be 
paid as provided in Paragraph #3 and the remaining balance 
shall be paid to Amanda." PSA, § 12.

This Court finds the terms of the escrow agreement evidence 
an intent to sever the tenancy and the terms of the property 
settlement agreement evidence the agreement of the parties to 
change the character of the proceeds from tenants by the 
entireties (an indivisible whole) to tenants in common (an 
agreed upon split or division of the whole). The two 
documents together show not only that the parties intended to 
end the tenancy by the entireties (they wish to end their 
marriage and intend to divide the marital property into 
separate property) but also show that they agreed on how they 
will divide the property. The Court finds the calculation of 
"Phil's share" in the amount of $29,355.91 can only occur 
once the proceeds are divided into share values agreed upon 
by the parties. This means that the parties did not demonstrate 
an intent to retain the tenancy and transfer its proceeds from 
husband and wife to Amanda in full, but rather intended to 
first use the proceeds to pay an obligation to Amanda's 
parents2 and then to split the balance equally rendering 
$29,355.91 [**8]  owed to each (Phil and Amanda). In this 
way, Phil and Amanda  [*751]  were able to agree that Phil's 
proceeds in the amount of $29,355.91 could be used to credit 
his child support and spousal support arrearages. These facts 
show that at the moment Phil and Amanda signed the property 
settlement agreement, they had agreed to change the character 
of the proceeds from tenants by the entireties to separate 
shares. At this moment of agreement, Phil had an interest in 
his separate share, and Amanda had an interest in her separate 
share. For all of these reasons, the Court concludes the 
tenancy by the entireties severed at the time Phillip and 
Amanda Roadcap signed the property settlement agreement.

At the time that Phillip and Amanda Roadcap signed the 
property settlement agreement, the garnishment summons had 
been served on the escrow agent holding these proceeds. 
Consequently, at the time the tenancy severed, Campbell's 
judgment lien attached to Phil's interest in the proceeds.

May Mr. Roadcap exempt the sale proceeds?

Campbell contends that once the judgment lien attached, Mr. 

2 The PSA describes the agreement of the parties to use the sale 
proceeds in part to satisfy a loan, "evidenced by a written promissory 
Note signed contemporaneously with receipt of the proceeds of the 
loan," from Amanda's parents "to halt the foreclosure sale of the 
property." PSA, § 12.

Roadcap lost any right to the proceeds. In other words, the 
sale proceeds became property of the judgment creditor and 
the [**9]  debtor lost any interest or claim to the property. 
This argument, however, ignores Mr. Roadcap's rights to 
assert defenses to the attachment, challenge whether the 
attachment occurred, pay the judgment, or claim an 
exemption in the property. See, e.g., Va. Code Ann. § 34-17 
(2018); In re Underwood, Case No. 18-70168, 2018 Bankr. 
LEXIS 1573, 2018 WL 2717045 (Bankr. W.D. Va. May 30, 
2018) (holding that a debtor may claim an exemption until the 
state court orders payment of garnished funds to a creditor).

The parties have stipulated to some background facts. 
According to the stipulation, Campbell obtained a judgment. 
The first attempt to execute (that is, to assert the judgment 
lien and collect by enforcement of the lien) did not satisfy the 
judgment because, according to the stipulation, shortly after 
the garnishment summons was served on the escrow agent, 
the circuit court held a trial on entitlement to the proceeds. 
The trial was continued and not concluded. Campbell served a 
second garnishment summons on the escrow agent. The 
second garnishment summons had a return date of August 8, 
2017. On or before the return date, the Mr. Roadcap and his 
wife objected to the garnishment arguing that the proceeds 
were held as tenants by the entireties and not subject to the 
judgment lien against only Mr. Roadcap. The general [**10]  
district court judge agreed and dismissed the garnishment. 
Campbell appealed the general district court order to the 
circuit court. While the matter was pending at the circuit 
court, and before the circuit court decided the matter, the Mr. 
Roadcap filed his chapter 7 bankruptcy.

When Mr. Roadcap filed chapter 7, everything he owned or 
had an interest in became property of the estate. See 11 U.S.C. 
§ 541. At the same time, absent exception, all actions against 
Mr. Roadcap, his property, or property of his estate became 
stayed. See id. § 362. It is because of this stay that Mr. 
Roadcap seeks to quash the garnishment action.

The automatic stay does indeed stop Campbell's collection 
action. Campbell seeks to collect on its judgment from 
property to which Mr. Roadcap claims an interest. The nature 
of Mr. Roadcap's interest in the property is the precise issue 
pending before the circuit court. Simply because Campbell 
believes it will prevail in the dispute before the circuit court 
does not erase Mr. Roadcap's interest in the property subject 
to the dispute as of the date of the bankruptcy petition.

Prior to the bankruptcy petition, the general district court 
dismissed the  [*752]  garnishment. Campbell appealed that 
ruling, [**11]  but Mr. Roadcap filed bankruptcy before the 
circuit court determined if the judgment lien did attach. The 
circuit court has not yet ordered the funds paid to Campbell. 

590 B.R. 747, *750; 2018 Bankr. LEXIS 2528, **6
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For these reasons, this Court finds that, on the date he filed his 
bankruptcy petition, Mr. Roadcap had an interest in the 
proceeds. See United States v. Harkins Builders, Inc., 45 F.3d 
830, 833 (4th Cir. 1995) ("[B]y act of garnishment, the 
judgment creditor does not replace the judgment debtor as 
owner of the property, but merely has the right to hold the 
garnishee liable for the value of that property."). The 
automatic stay prevented the state court from ordering 
delivery of the proceeds to Campbell. For these reasons, Mr. 
Roadcap has not lost his interest in the proceeds which also 
means that when he filed his bankruptcy petition, Mr. 
Roadcap was free to claim an exemption in his interest in the 
proceeds.

Does the claim of exemption render the proceeds protected as 
tenants by the entireties property?

Because Mr. Roadcap claimed his interest as exempt property 
held as tenants by the entireties and no one timely challenged 
it, Mr. Roadcap removed his interest from the bankruptcy 
estate. See 11 U.S.C. § 522(l) (" Unless a party in interest 
objects, the property claimed as exempt on such list is 
exempt."). [**12]  The failure to timely object to the claim of 
exemption barred his chapter 7 trustee and creditors from 
challenging the act to remove the asset from administration in 
the bankruptcy case. Id. The act did not, however, confer a 
property interest, or convert a property interest, under non-
bankruptcy law.3 It merely prevented the bankruptcy trustee 
from liquidating the asset. If Mr. Roadcap's interest in the 
proceeds was as a tenant in common under Virginia law, the 
fact that Mr. Roadcap successfully prevented his bankruptcy 
trustee from administering the interest did not convert the 
interest from tenant in common to tenant by the entireties.

Does Mr. Roadcap's claim of homestead exemption in the 
proceeds protect the proceeds from the judgment lien?

As stated above, as of the bankruptcy, Mr. Roadcap had an 
interest in the proceeds. Prior to the bankruptcy, Mr. Roadcap 
preserved his interest by timely claiming an exemption in the 
proceeds. Campbell challenged the exemption, and the state 
circuit court had not ruled on the challenge when Mr. 
Roadcap filed his bankruptcy case. As of the date of the 

3 Butner v. United States, 440 U.S. 48, 55, 99 S. Ct. 914, 59 L. Ed. 2d 
136 (1979) ("Property interests are created and defined by state law. 
Unless some federal interest requires a different result, there is no 
reason why such interests should be analyzed differently simply 
because an interested party is involved in a bankruptcy 
proceeding.").

bankruptcy, no funds had been turned over to Campbell.

Upon filing the bankruptcy case, Mr. Roadcap [**13]  timely 
claimed an exemption in proceeds through his Schedule C 
filed with his bankruptcy petition. Mr. Roadcap claimed the 
proceeds in the amount of $29,000 exempt as tenants by the 
entireties property, and also claimed an exemption in the 
proceeds under Virginia Code § 34-4 ("homestead 
exemption") up to the value of $3000. As the Court has 
already ruled, the claim of exemption as tenants by the 
entireties in the bankruptcy case did not convert the property 
from tenants in common to tenants by the entireties which 
means the claim of tenants by entireties exemption in the 
bankruptcy case is ineffective as a means to protect the 
property from Campbell's judgment lien. On the other hand, 
Mr. Roadcap has timely  [*753]  claimed in his bankruptcy 
case a homestead exemption up to $3000 in the sale proceeds. 
See Va. Code § 34-17; 11 U.S.C. § 522. Mr. Roadcap's claim 
of a homestead exemption is effective to protect the exempt 
property from Campbell's judgment lien because under non-
bankruptcy law, Campbell's lien attached subject to Mr. 
Roadcap's right to claim an exemption.

Because Mr. Roadcap has timely claimed a homestead 
exemption in the sale proceeds, he may protect those proceeds 
from the garnishment summons. In other words, he may 
protect as [**14]  exempt property the value of $3000 of the 
sale proceeds.

Conclusion

Mr. Roadcap had an interest in the sale proceeds when he 
filed bankruptcy. The automatic stay stopped creditor process 
against those proceeds. Campbell had a judgment against Mr. 
Roadcap and attempted to execute a judgment lien on the sale 
proceeds. Before the bankruptcy, the sale proceeds lost their 
character as tenants by the entireties property. When that 
happened, Campbell's judgment lien attached to the sale 
proceeds, subject to Mr. Roadcap's ability to exempt the 
proceeds. Mr. Roadcap timely claimed in his bankruptcy case 
a homestead exemption in the amount of $3000 in the sale 
proceeds. Because the lien is valid as to nonexempt property, 
the lien will survive the bankruptcy. Once the stay terminates, 
Campbell may exercise its state law remedies as to the sale 
proceeds, except to the extent of the exemption. Putting it all 
together, Mr. Roadcap may protect $3000 of the sale 
proceeds and Campbell may exercise its interest in the 
balance of Mr. Roadcap's interest in the proceeds up to the 
amount of its judgment.

For these reasons, the Court denies in part and grants in part 
the motion to quash the garnishment. The [**15]  Court will 
issue a separate order based on the conclusions in this 

590 B.R. 747, *752; 2018 Bankr. LEXIS 2528, **11
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opinion.

A copy of this Memorandum Opinion shall be provided to the 
debtor, debtor's counsel, the chapter 7 trustee, and 
Harrisonburg Printing & Graphics, LLC, c/o Dale A. 
Davenport, Hoover Penrod, PLC, 342 S. Main Street, 
Harrisonburg, VA 22801.

Entered: 8/23/2018

/s/ Rebecca B. Connelly

United States Bankruptcy Judge

Rebecca B. Connelly

End of Document
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Opinion

MEMORANDUM OPINION

This case concerns what happens to a debtor's property when 
she files a chapter 7 bankruptcy case. Ayse Hoole filed 
chapter 7 bankruptcy. Stephen Scott is her chapter 7 trustee. 
Mr. Scott is represented by counsel, Hannah W. Hutman, who 
filed a motion1 to determine the nature and extent of the 
estate's interest in property. The debtor, by counsel, responded 
to the motion asserting that the estate has a nominal interest in 
the debtor's property. The Court held a hearing on the motion 
and the debtor's response.2 The Court took the matter under 

1 ECF Doc. No. 16. Citations to the trustee's motion in this Opinion 
will be designated "Mot."

advisement and set a post-hearing briefing schedule. See ECF 
Doc. Nos. 19, 21. The parties filed their briefs. The Court 
issues the following ruling. See ECF Doc. Nos. 23, 24, 25.

FINDINGS OF FACT

Except for the subject of the motion (i.e., the nature and 
extent of the estate's interest in property), the essential facts 
are uncontested and fairly straightforward. Ayse Hoole filed a 
voluntary chapter 7 petition on March [*2]  19, 2017. ECF 
Doc. No. 1. On her Schedule A/B: Property, Ms. Hoole 
scheduled an interest in real property, located at 1126 
Wadewood Ct., Woodstock, VA 22664 ("Wadewood Court"). 
Pet., Sch. A/B. Wadewood Court is described as a "Duplex or 
multi-unit building." Id. Ms. Hoole scheduled the value of 
Wadewood Court as $81,200, but she asserted the value of the 
portion she owns is only $812.3 Id. Ms. Hoole described the 
nature of her ownership interest as "Joint Tenancy." Id. Ms. 
Hoole owns Wadewood Court with her mother.

Before Ms. Hoole filed bankruptcy, she acquired Wadewood 
Court with her mother. The deed transferred Wadewood 
Court "to the Grantees, Ayse F. Hoole [the debtor] and 
Yuksel Gokkocabas [the debtor's mother], as joint tenants 
with right of survivorship as at common law, and not as 
tenants in common." Mot., Ex. A. The deed is recorded in the 
Clerk's Office of Shenandoah County.4 Id. Currently, 
Wadewood Court has a tax assessed value of $93,900. Mot. ¶ 
6. There are no known liens on Wadewood Court, other than 

2 ECF Doc. No. 17. Citations to Ms. Hoole's motion in this Opinion 
will be designated "Resp."

3 In slight contradiction to the $812 value, under the question "What 
is the property?," Ms. Hoole checked the "Other" box and noted that 
she "only owns $100 in property." The reason for the discrepancy is 
unclear, but the difference in these two values is immaterial to the 
Court's ruling.

4 The deed is dated October 23, 2013. It was recorded on October 31, 
2013.
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real estate taxes which may be due and owing. Id. ¶ 7.

The chapter 7 trustee filed a motion to determine the nature 
and extent of the estate's interest in Wadewood Court. 
The [*3]  trustee contends the estate has a one-half interest in 
Wadewood Court. Id. ¶ 13. If the trustee is correct, he will 
seek approval to sell Wadewood Court and divide the 
proceeds equally with Ms. Gokkocabas. Id.

Ms. Hoole, however, disputes the trustee's argument. She 
contends her interest is nominal in value. She argues she does 
not have a one-half interest because she did not provide one 
half of the consideration for the property. Because her mother 
provided the funds to purchase Wadewood Court, Ms. Hoole 
insists that only her mother would be entitled to the sale 
proceeds if Ms. Hoole filed a partition action in state court. 
Resp. ¶ 1-2. According to Ms. Hoole, if she would be unable 
to claim half of the proceeds in a partition sale through the 
state court, then her trustee likewise should be unable to claim 
half of the proceeds from a sale through the bankruptcy court. 
See id. ¶ 2. In support of her view, Ms. Hoole notes that "[t]he 
survivorship aspect of the joint tenancy is just that—a simple 
and sure manner of transferring property upon death." Id. ¶ 3. 
She also notes that her mother has a right to bring a partition 
action and recoup the money her mother paid to buy 
Wadewood Court. [*4]  Id.

JURISDICTION

The Court has jurisdiction over Ms. Hoole's bankruptcy case 
by virtue of 28 U.S.C. §§ 1334(a) and 157(a), the delegation 
made to this Court by Order of Reference from the District 
Court entered on December 6, 1994, and Rule 3 of the Local 
Rules of the United States District Court for the Western 
District of Virginia. This Court has authority to determine if 
Ms. Hoole's interest in property is part of her bankruptcy 
estate and to what extent a bankruptcy trustee may administer 
the property. This is because matters concerning the 
administration of the estate are "core" proceedings within the 
meaning of 28 U.S.C. § 157(b)(2)(A).

CONCLUSIONS OF LAW

Property of the Estate

The filing of a voluntary chapter 7 bankruptcy petition creates 
a bankruptcy estate. 11 U.S.C. § 541(a). Section 541 of the 
Bankruptcy Code provides that property of the estate includes 
"all legal or equitable interests of the debtor in property as of 
the commencement of the case." Id. § 541(a)(1). When Ms. 
Hoole filed her petition on March 17, 2017, all of her legal 

and equitable interests in property became property of her 
bankruptcy estate. Because she had an interest in Wadewood 
Court as of the commencement of her case, her interest in 
Wadewood Court became part of her bankruptcy estate. Up to 
this point, the parties agree. They do not question [*5]  that 
Ms. Hoole's interest in Wadewood Court came into her 
bankruptcy estate. But they do question the nature of that 
interest and by extension the value of that interest now in the 
trustee's hands. For this reason, the trustee asks this Court to 
determine Ms. Hoole's interest in Wadewood Court. The 
answer is found in the language of the deed and the Virginia 
Code.

Joint Tenancy in Virginia

Section 55-20.1 of the Virginia Code provides that

Any persons may own real or personal property as joint 
tenants with or without a right of survivorship. When any 
person causes any real or personal property . . . to be 
titled . . . in the name of two or more persons "jointly," 
as "joint tenants," in a "joint tenancy," or other similar 
language, such persons shall own the property in a joint 
tenancy without survivorship as provided in § 55-20. If, 
in addition, the expression "with survivorship," or 
any equivalent language, is employed in such titling, 
registering or endorsing, it shall be presumed that 
such persons are intended to own the property as 
joint tenants with the right of survivorship as at 
common law.

Va. Code § 55-20.1 (emphasis added). The deed conveyed 
Wadewood Court to Ms. Hoole and Ms. Gokkocabas "as joint 
tenants with right of survivorship." This [*6]  language in the 
deed is quite clear, echoing the language of the Virginia Code. 
Because of this language, under Virginia law, it is presumed 
that Ms. Hoole and Ms. Gokkocabas own Wadewood Court 
as joint tenants with the right of survivorship as at common 
law.

"The common law characterized each joint tenant as 
possessing the entire estate, rather than a fractional share: 
'[J]oint-tenants have one and the same interest . . . held by one 
and the same undivided possession.'" United States v. Craft, 
535 U.S. 274, 280, 122 S. Ct. 1414, 152 L. Ed. 2d 437 (2002) 
(quoting 2 William Blackstone, Commentaries on the Laws of 
England 180 (1766)). Under the common law, a joint tenancy 
requires four unities: time, title, interest, and possession. See 
Pitts v. United States, 242 Va. 254, 408 S.E.2d 901, 903, 8 Va. 
Law Rep. 1022 (Va. 1991) (citing 4 Thompson, 
Commentaries on the Modern Law of Real Property §§ 1775-
76, -84, -85 (Repl. Vol. 1979)) ("A joint tenancy and a 

2018 Bankr. LEXIS 810, *2
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tenancy by the entirety shared four essential characteristics, 
that is, unity of time, unity of title, unity of interest, and unity 
of possession."); see also Bunker v. Peyton (In re Bunker), 
312 F.3d 145, 151 (4th Cir. 2002); In re Sampath, 314 B.R. 
73, 79 n.5 (Bankr. E.D. Va. 2004); Jones v. Conwell, 227 Va. 
176, 314 S.E.2d 61, 64 (Va. 1984).

The crux here is the unity of interest requirement. "'Unity of 
interest,' as one of the four unities required for the existence 
of a joint tenancy, means that the joint tenants' shares are all 
equal and the duration and quality, legal or equitable, of 
their [*7]  estates are the same." 20 Am. Jur. 2d Cotenancy 
and Joint Ownership § 5 (1964). The lack of one unity of the 
joint tenancy leads to the destruction of the nature of the 
interest. Ms. Hoole admits that she and her mother own 
Wadewood Court as joint tenants with the right of 
survivorship.5 She denies however that she and her mother 
own Wadewood Court equally. If in fact Ms. Hoole does not 
have an interest equal to her mother, then she is not a joint 
tenant (despite her admission to the contrary) but instead has a 
tenancy in common with her mother. Yet, the deed 
specifically and unequivocally states that Ms. Hoole and her 
mother are not tenants in common. This means, the Court 
would have to ignore the language of the deed to conclude 
that Ms. Hoole and her mother are tenants in common. Based 
on the language of the deed, the directives of the Virginia 
statute, and the rulings of the Virginia Supreme Court and the 
Fourth Circuit, this Court concludes Ms. Hoole and her 
mother are joint tenants and not tenants in common.

Under Virginia law, joint tenants own the entire property with 
the other joint tenants. Because Ms. Hoole's interest in the 
property is as a joint tenant, she has an interest equal to the 
interest of her co-tenant. Put differently, [*8]  Ms. Hoole and 
her mother, as joint tenants, each have an equal interest in the 
entire property. Ms. Hoole had this interest as a joint tenant at 
the time she filed her petition. Consequently, when she filed 
her bankruptcy petition, her interest as a joint tenant with the 
right of survivorship became property of her bankruptcy 
estate.

Ms. Hoole's Arguments

Ms. Hoole argues that a joint tenancy may be owned 
unequally. In support of her argument, Ms. Hoole cites 
Virginia Code § 64.2-305(C)(3). The subsection cited by Ms. 

5 In fact, Ms. Hoole's response emphasizes the survivorship aspect of 
the joint tenancy as "a simple and sure manner of transferring 
property upon death." Resp. ¶ 3. The estate planning characteristic of 
the tenancy's creation does not negate the nature or equal division of 
the interests.

Hoole provides that
Property owned jointly by persons married to each other 
is rebuttably presumed to have been acquired with 
contributions of equal value by each tenant. The mere 
creation of an indebtedness secured by jointly owned 
property is not a contribution to its acquisition, but any 
satisfaction of such an indebtedness is a contribution.

Va. Code § 64.2-305. Ms. Hoole's reliance on this provision is 
misplaced. The provision confines its applicability to married 
spouses. Because Ms. Hoole is not married to her living 
mother, this section governing the elective share of surviving 
spouses is inapplicable.6

The deed is quite clear, specific, and unequivocal on the 
extent and nature of Ms. Hoole's interest in the property. [*9]  
Ms. Hoole, however, attempts to introduce extrinsic evidence 
to explain that the equal interest on the face of the deed is not 
so self-evident. As evidence to support an unequal joint 
tenancy, Ms. Hoole points out that her mother purchased 
Wadewood Court and that her mother intended to use the joint 
tenancy for estate planning purposes.

In Virginia, the "parol evidence rule is a time-honored fixture 
in the law." Amos v. Coffey, 228 Va. 88, 320 S.E.2d 335, 337 
(Va. 1984). The deed is "a complete, unambiguous, 
unconditional, written instrument," and accordingly the Court 
declines to allow the admission of extrinsic evidence to vary 
or alter the clear terms of the deed. The Court interprets the 
plain, unambiguous language of the deed to have created a 
joint tenancy and does not need evidence of the external 
expectations of the parties.

To bolster her argument that extrinsic evidence is necessary to 
determine the portion owned by each joint tenant, Ms. Hoole 
cites Virginia Code § 58.1-3211.1. This section addresses a 
governing body's ability to provide for a prorated tax 
exemption or deferral of tax on real property for joint tenants 
aged sixty-five or older who jointly hold dwellings with joint 
tenants who are under the age of sixty-five. Va. Code § 58.1-
3211.1(A). Specifically, it says "[a]s a [*10]  condition of 
eligibility for such tax exemption or deferral, the joint owners 
of the dwelling shall be required to furnish to the relevant 
local officer sufficient evidence of each joint owner's 
ownership interest in the dwelling." Id. Ms. Hoole argues that, 
because the Virginia Code requires a joint tenant to furnish to 
the relevant local revenue officer evidence of each joint 

6 Section 64.2-305 rests in Title 64.2 ("Wills, Trusts, and 
Fiduciaries"), Chapter 3 ("Rights of Married People"), Article 1 
("Elective Share of Surviving Spouse of Decedent Dying Before 
January 1, 2017").

2018 Bankr. LEXIS 810, *6
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tenant's ownership interest in the dwelling before claiming a 
tax exemption or deferral, extrinsic evidence is required 
before this Court may determine the interest. Her argument is 
unpersuasive. The statute provides for certain tax relief along 
with a mechanism for a property owner to show eligibility for 
such relief. Not surprisingly, the law shifts the responsibility 
to show eligibility for tax relief on the property owner rather 
than the local taxing authority. The provision is specific as to 
its applicability (tax relief). Nothing in the language of the tax 
provision suggests it negates Virginia Code § 55-20.1.

Determination

The trustee asks this Court to determine that the estate's 
interest in Wadewood Court is a one-half interest. Ms. Hoole 
asks this Court to find that the estate's interest in Wadewood 
Court is at most nominal. [*11]  Based on a review of the 
facts and the law, the Court finds that the estate's interest in 
Wadewood Court is in the nature of a joint tenant with an 
undivided interest in the entire property with the right of 
survivorship. Cf. In re Benner, 253 B.R. 719, 723 (Bankr. 
W.D. Va. 2000) ("In this case, the Debtor owned all of the 
property under Virginia law and she shared it with her non-
debtor spouse. This is the interest that became property of the 
estate under 11 U.S.C. § 541 and this is what the trustee had 
to liquidate.").

Further Considerations

Although this finding answers the question in dispute, the real 
dispute between the parties seemingly lies under the surface. 
Specifically, may the trustee conduct a sale of Wadewood 
Court pursuant to section 363(h) of the Bankruptcy Code, and 
if so, how should the proceeds of such a sale be divided? The 
trustee suggests the proceeds would be divided equally 
between Ms. Hoole's creditors and her mother. Ms. Hoole 
argues that her mother should receive all but a nominal 
amount,7 because her mother paid for the purchase of 
Wadewood Court.

For the trustee to sell Wadewood Court for the benefit of Ms. 
Hoole's creditors, he must meet the requirements in section 
363(h). Such a motion is not before the Court, and therefore 
the Court need not answer that question now. All [*12]  the 
same, in this proceeding, Ms. Hoole challenged a trustee's 
ability to conduct a partition sale of Wadewood Court under 
these facts. For these reasons, the Court will address a 

7 If Ms. Hoole is correct, the trustee's sale would render insufficient 
value and benefit to the estate.

trustee's sale powers generally.

A bankruptcy trustee has the duty to collect and reduce to 
money nonexempt property of the estate. 11 U.S.C. § 704. As 
such, the bankruptcy trustee has the duty, and the power, to 
sell property. Id. This duty is for the purpose of satisfying 
creditors' claims. Ms. Hoole suggests that the trustee's power 
is limited to her state law rights to partition as joint tenant. 
The trustee's power is not so limited.

Virginia Code § 8.01-81 sets out who may compel partition of 
land:

Tenants in common, joint tenants, executors with the 
power to sell, and coparceners of real property, including 
mineral rights east and south of the Clinch River, shall 
be compellable to make partition and may compel 
partition, but in the case of an executor only if the power 
of sale is properly exercisable at that time under the 
circumstances; and a lien creditor or any owner of 
undivided estate in real estate may also compel 
partition for the purpose of subjecting the estate of 
his debtor or the rents and profits thereof to the 
satisfaction of [*13]  his lien.

Va. Code § 8.01-81 (emphasis added). This means that a lien 
creditor may compel partition under the Virginia Code. The 
Bankruptcy Code provides in section 544(a) that the trustee 
has all the rights and powers of a hypothetical lien creditor. 11 
U.S.C. § 544(a). Putting these sections together, Mr. Scott, 
chapter 7 trustee, has the power, as a hypothetical lien 
creditor, to compel a partition of property under the Virginia 
Code. What is more, if the property cannot be divided, the 
Bankruptcy Code allows a trustee to sell the undivided joint 
property as long as certain conditions are met. See 11 U.S.C. § 
363(h).8

8 A trustee may only sell the interests of both the estate and a non-
filing joint tenant if four elements exist. Specifically, a trustee may 
conduct such a sale only if:

(1) partition in kind of such property among the estate and such 
co-owners is impracticable;

(2) sale of the estate's undivided interest in such property 
would realize significantly less for the estate than sale of such 
property free of the interests of such co-owners;

(3) the benefit to the estate of a sale of such property free of the 
interests of co-owners outweighs the detriment, if any, to such 
co-owners; and

(4) such property is not used in the production, transmission, or 
distribution, for sale, of electric energy or of natural or 
synthetic gas for heat, light, or power.
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Ms. Hoole relies heavily on Virginia Code § 8.01-31 to 
support her theory that the trustee [*14]  may not receive any 
more than she could if a sale were to take place. Section 8.01-
31 provides "[a]n accounting in equity may be had against 
any fiduciary or by one joint tenant, tenant in common, or 
coparcener for receiving more than comes to his just share or 
proportion, or against the personal representative of any such 
party." Va. Code § 8.01-31. Under this provision, Ms. Hoole 
argues, Ms. Hoole would only be able to receive what she 
invested in the townhouse. So, Ms. Hoole argues that the 
trustee would only be entitled to what would be Ms. Hoole's 
fair share (the amount of her investment) from the proceeds of 
such a sale. Ms. Hoole overlooks that this action is not 
between two joint tenants against each other. Ms. Hoole relies 
upon a section of the Virginia Code which addresses potential 
rights of one joint tenant against another, as opposed to the 
rights of a holder of a judgment lien. Because the chapter 7 
trustee by statute has the powers of a hypothetical judgment 
lien creditor, his powers are not addressed in the statute Ms. 
Hoole cites.9

Nevertheless, the trustee has not yet filed any motion seeking 
to sell or partition Wadewood Court. The Court will rule on 
such a motion, if filed, and will reserve [*15]  ruling on 
defenses thereto, if any, should they too be filed.

The Court will issue a separate order based on the conclusions 
in this Opinion.

The Clerk is directed to send copies of this Opinion to the 
debtor, counsel for the debtor, the chapter 7 trustee, and 
counsel for the chapter 7 trustee.

Entered: March 21, 2018

/s/ Rebecca B. Connelly

Rebecca B. Connelly

U.S. Bankruptcy Judge

End of Document

11 U.S.C. § 363(h).

9 Ms. Hoole also cited the Virginia Supreme Court case of Grove v. 
Grove, 100 Va. 556, 42 S.E. 312 (Va. 1902). Grove is no more 
helpful to the issue in this bankruptcy case. Grove simply addresses a 
co-tenant's right of contribution against the other co-tenants; it does 
not discuss the rights of a judgment lien creditor.

2018 Bankr. LEXIS 810, *13

https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5VPJ-03B0-004G-J223-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5VPJ-03B0-004G-J223-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5VPJ-03B0-004G-J223-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5VPJ-03B0-004G-J223-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GRG1-NRF4-43FD-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-WBJ0-003D-5384-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-WBJ0-003D-5384-00000-00&context=

	In re Emerson_ 129 B.R. 82.pdf
	In re Emerson
	Reporter
	Core Terms
	Judges
	Opinion by
	Opinion
	Bookmark_para_1
	Bookmark_para_2
	Bookmark_para_3
	Bookmark_para_4
	Bookmark_para_5
	Bookmark_para_6
	Bookmark_para_7
	Bookmark_para_8
	Bookmark_para_9
	Bookmark_para_10
	Bookmark_I4FP2H7X0K1MNJ2YW0000400
	Bookmark_I4FP2H7X0K1MNJ3030000400
	Bookmark_I4FP2H7X0K1MNJ2YV0000400
	Bookmark_I4FP2H7X0K1MNJ2YX0000400
	Bookmark_I4FP2H7X0K1MNJ3000000400
	Bookmark_I4FP2H7X0K1MNJ3030000400_2
	Bookmark_I4FP2H7X0K1MNJ3070000400
	Bookmark_I4FP2H7X0K1MNJ3020000400
	Bookmark_I4FP2H7X0K1MNJ3040000400
	Bookmark_I4FP2H7X0K1MNJ3070000400_2
	Bookmark_I4FP2H7X0K1MNJ3060000400
	Bookmark_para_11
	Bookmark_I4FP2H7X0K1MNJ3090000400
	Bookmark_I4FP2H7X0K1MNJ3080000400
	Bookmark_para_12
	Bookmark_I4FP2H7X0K1MNJ30C0000400
	Bookmark_I4FP2H7X0K1MNJ30B0000400
	Bookmark_para_13
	Bookmark_para_14
	Bookmark_para_15
	Bookmark_para_16
	Bookmark_para_17
	Bookmark_para_18
	Bookmark_para_19


	Roadcap v. Harrisonburg Printing & Graphics_ LLC (In re.PDF
	Roadcap v. Harrisonburg Printing & Graphics, LLC (In re Roadcap)
	Reporter
	Core Terms
	Counsel
	Judges
	Opinion by
	Opinion
	Bookmark_para_1
	Bookmark_para_2
	Bookmark_para_3
	Bookmark_para_4
	Bookmark_para_5
	Bookmark_para_6
	Bookmark_para_7
	Bookmark_para_8
	Bookmark_para_9
	Bookmark_para_10
	Bookmark_fnpara_1
	Bookmark_I5T8V1PT2HM5PD0020000400
	Bookmark_I5T8V1PT2HM5PD0010000400
	Bookmark_para_11
	Bookmark_I5T8V1PT2HM5PD0040000400
	Bookmark_LNHNREFclscc1
	Bookmark_I5T8V1PT2N1PRD0010000400
	Bookmark_I5T8V1PT2HM5PD0030000400
	Bookmark_I5T8V1PT2N1PRD0030000400
	Bookmark_I5T8V1PT2N1PRD0030000400_2
	Bookmark_I5T8V1PT2N1PRD0010000400_2
	Bookmark_I69W2GPMD820006W51800008
	Bookmark_I5T8V1PT2N1PRD0050000400
	Bookmark_I5T8V1PT2HM5PD0050000400
	Bookmark_I5T8V1PT2N1PRD0050000400_2
	Bookmark_I5T8V1PT2N1PRD0020000400
	Bookmark_I5T8V1PT2N1PRD0050000400_3
	Bookmark_I5T8V1PT2N1PRD0050000400_4
	Bookmark_I5T8V1PT2N1PRD0040000400
	Bookmark_I5T8V1PT2D6NW20010000400
	Bookmark_para_12
	Bookmark_para_13
	Bookmark_para_14
	Bookmark_para_15
	Bookmark_fnpara_2
	Bookmark_I5T8V1PT2D6NW20040000400
	Bookmark_I5T8V1PT2D6NW20030000400
	Bookmark_LNHNREFclscc2
	Bookmark_para_16
	Bookmark_para_17
	Bookmark_para_18
	Bookmark_para_19
	Bookmark_I5T8V1PT2SF7PF0010000400
	Bookmark_I5T8V1PT2D6NW20050000400
	Bookmark_LNHNREFclscc3
	Bookmark_para_20
	Bookmark_I5T8V1PT2SF7PF0030000400
	Bookmark_LNHNREFclscc4
	Bookmark_para_21
	Bookmark_fnpara_3
	Bookmark_I5T8V1PT2SF7PF0020000400
	Bookmark_LNHNREFclscc5
	Bookmark_para_22
	Bookmark_para_23
	Bookmark_para_24
	Bookmark_para_25
	Bookmark_para_26
	Bookmark_para_27
	Bookmark_para_28
	Bookmark_para_29
	Bookmark_para_30


	Scott v. Hoole (In re Hoole)_ 2018 Bankr. LEXIS 810 (1).PDF
	Scott v. Hoole (In re Hoole)
	Reporter
	Core Terms
	Counsel
	Judges
	Opinion by
	Opinion
	Bookmark_para_1
	Bookmark_fnpara_1
	Bookmark_para_2
	Bookmark_para_3
	Bookmark_fnpara_2
	Bookmark_fnpara_3
	Bookmark_fnpara_4
	Bookmark_para_4
	Bookmark_para_5
	Bookmark_para_6
	Bookmark_para_7
	Bookmark_LNHNREFclscc1
	Bookmark_para_8
	Bookmark_LNHNREFclscc2
	Bookmark_para_9
	Bookmark_para_10
	Bookmark_I5S405402D6MW70020000400
	Bookmark_I5S405402D6MW70040000400
	Bookmark_LNHNREFclscc3
	Bookmark_I5S405402D6MW70010000400
	Bookmark_I5S405402SF80N0010000400
	Bookmark_I5S405402D6MW70030000400
	Bookmark_I5S405402SF80N0010000400_2
	Bookmark_I5S405402D6MW70050000400
	Bookmark_I5S405402SF80N0020000400
	Bookmark_I5S405402SF80N0040000400
	Bookmark_para_11
	Bookmark_LNHNREFclscc4
	Bookmark_para_12
	Bookmark_LNHNREFclscc5
	Bookmark_para_13
	Bookmark_fnpara_5
	Bookmark_para_14
	Bookmark_LNHNREFclscc6
	Bookmark_LNHNREFclscc7
	Bookmark_para_15
	Bookmark_para_16
	Bookmark_I5S405402HM6VV0020000400
	Bookmark_LNHNREFclscc8
	Bookmark_I5S405402HM6VV0010000400
	Bookmark_para_17
	Bookmark_LNHNREFclscc9
	Bookmark_fnpara_6
	Bookmark_para_18
	Bookmark_I5S405402HM6VV0040000400
	Bookmark_I5S405402HM6VV0030000400
	Bookmark_para_19
	Bookmark_para_20
	Bookmark_fnpara_7
	Bookmark_para_21
	Bookmark_para_22
	Bookmark_para_23
	Bookmark_fnpara_8
	Bookmark_para_24
	Bookmark_para_25
	Bookmark_para_26
	Bookmark_para_27
	Bookmark_para_28
	Bookmark_I6X1CNBF21X000DKKP400014
	Bookmark_I5S405402N1R160010000400
	Bookmark_para_29
	Bookmark_para_30
	Bookmark_para_31
	Bookmark_para_32
	Bookmark_para_33
	Bookmark_para_34
	Bookmark_para_35
	Bookmark_fnpara_9
	Bookmark_I5S405402HM6VV0050000400



