Individual Chapter 11 Issues from a Mortgage Creditor Perspective
(Fitting a Square Peg in a Round Hole)
Sean Corcoran
I.

II.

Automatic Stay
a. Rule: 11 USC §362: The court shall grant relief from the stay…:
i. For cause, including lack of adequate protection; or Debtor lacks equity in the
property and the property is not necessary to an effective reorganization.
ii. In re Morton 2015 WL 4396719 (E.D. Tenn. July 17, 2015). Creditor’s Motion for
relief from the 11 USC §362 automatic stay due to lack of adequate protection
and/or no equity and not necessary to an effective reorganization. Court
granted motion because debtors could not propose a plan able to pay the
creditor’s claim in the event of an anticipated 11 USC §1111(b) election.
Because plan lacked feasibility and was not the residence, the creditor’s
collateral was not necessary to an effective reorganization.
Chapter 11 Plan Confirmation
a. Absolute Priority Rule. 11 USC §1129(b)(2)(B)(ii). Plan confirmation requires acceptance
of the plan by all classes of impaired creditors (11 USC §1129(a)(8)(A)). Exception: a plan
can be “crammed down” over the objection of an impaired class if the plan is fair and
equitable to the dissenting class. “Fair and equitable” includes the requirement that
claims junior to the dissenting class may not receive any property. 11 USC §1115(a)
allows the individual debtor to retain post-petition acquired property and earnings.
i. In re Maharaj 631 F3d 538 (4th Cir. 2012). The court noted a split of authority
interpreting the absolute priority rule’s application to individual debtor cases.
Under the broad interpretation, the 11 USC §1129(b)(2)(B)(ii) reference to 11
USC §1115 and 11 USC §541 defines the property a debtor may retain to include
both pre and post-petition acquired property. The result being an effective
abrogation of the absolute priority rule. The narrow view adopted by the court
reads the reference to §541 as limiting the retained property to solely that
acquired post-petition. The debtors, owners of an auto body repair shop,
proposed a plan wherein payment to the class of unsecured creditors would be
funded from the ongoing business income. Taking the narrow reading, the
absolute priority rule applies in individual Chapter 11 cases. As such, the
Debtors’ retention of pre-petition property violates of the absolute priority rule
and places the plan at risk of veto by the dissenting unsecured class.
ii. In re Farwell 2015 WL 9438479 (MD 2015)- Highlights the interplay between the
automatic stay, the absolute priority rule and the threat of a §1111(b) election.
Debtor’s plan sough to bifurcate mortgage creditor’s claim. Due to size of
resulting unsecured claim amount, the creditor would have held the largest
unsecured claim by a significant margin. Although plan would have run afoul of
the absolute priority rule, the debtor anticipated the creditor would make a
§1111(b) election and therefore lose its right to vote against the plan. Rather
than pursuing the §1111(b) option, the mortgage creditor elected to seek relief
from the stay to foreclose because the plan would not have been funded
sufficient to pay the secured claim.
b. Cramming down secured claims
i. What is “fair and equitable” from the secured creditor perspective? 11 USC
§1129(b)(2)(A): “With respect to a class of secured creditors, the plan provides-
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IV.

(I) that the holders of such claims retain the liens securing such claims… and (II)
that each holder of a claim of such class receive… payments totaling at least the
allowed amount of such claim…”
ii. New Investments Inc. 840 F3d 1137 (9th Cir. 2016). Cure of default must be
under contract terms. 11 USC §1123(a)(5)(G) the plan must provide for
adequate means of implementation including the curing or waiving of any
default. 11 USC §1123(d) (counterpart to 11 USC §1322(e)) requires the court to
look to the underlying agreement and “applicable nonbankruptcy law” when
determining the amount necessary to cure. “For a debtor to render such a
creditor “unimpaired” and unable to object to the debtor’s plan,… the debtor
must cure the default but may not otherwise alter the legal, equitable, or
contractual rights’ of the creditor, 11 USC §1124(2)(E).”
iii. In re Blake 2009 WL 4349787 (E.D. Mass 2009). When valuing a secured claim,
what is the correct date for measuring that value? Although 11 USC §502(b)
utilizes the petition date when a determination is made as to the allowed
amount of a claim, 11 USC §1129(b)(2)(A) looks to post-petition effective date
when determining the date used for calculating the present value of payments
given in satisfaction of the secured claim which in turn must have a present
value equal to the amount of the secured claim.
iv. The §1111(b) election. Un-bifurcating the claim. An election under this section
requires that payments in satisfaction of the secured claim must have a present
value, as of the effective date, equal to the amount of the secured claim.
c. Anti-modification under 11 USC §1123(b)(5).
i. In re Berkland 17-10821 (D. Mass 2018). Illustrates circuit split on issue of timing
and other factors for determining principal residence. Court looked to use of
property as of petition date. Although debtors originated the loan as their
principal residence, by the time of the bankruptcy petition, the property was a
rental property. 11 USC §1123(b)(5) “asks whether the real property in question
is the debtor’s principal residence...” Focusing on the present tense verbiage,
the court looked to the use as of the petition date rather than the use as of
origination.
ii. In re Proctor 494 BR 833 (E. D. North Carolina 2013). In applying the antimodification analysis under 11 USC §1123(b)(5), the court focused on the use of
the property at the loan origination date rather than the bankruptcy petition
date. Even though the property was used as the debtor’s principal residence at
the petition date, the loan was used to finance the property as a second
residence.
Mortgage Creditor Confirmation Red Flags
a. Valuation of the claim.
b. Escrow withholding for taxes and insurance.
c. Pre-confirmation delinquency.
d. Interest rate.
e. Repayment term.
f. Effective date and the first post-confirmation payment.
Servicing of the Impaired Mortgage Claim
a. Where do I find my treatment? Confirmed plans, conditional ballots and plan
modifications.
b. When to expect first post-confirmation payment: effective date?

c. De-escrowed loans and lender-paid taxes/insurance.
d. Is this a post-confirmation default or a failure to book the modified loan terms?
e. Post-confirmation automatic stay.
i. 11 USC §362(c)- the automatic stay under 11 USC §362(a) against property of
the estate lifts when the property ceases to be property of the estate. The stay
as to “any other act” ceases at discharge.
ii. 11 USC §1141(b)- confirmation of the plan vests estate property in the debtor.
iii. Discharge at confirmation: 11 USC §1141(d)(1)(A)- confirmation discharges
debts arising pre-confirmation.
iv. Discharge in the individual case: 11 USC §1141(d)(5): “In a case in which the
debtor is an individual—(A) unless after notice and a hearing the court orders
otherwise for cause, confirmation of the plan does not discharge any debt
provided for in the plan until the court grants a discharge on completion of all
payments under the plan; (B) at any time after the confirmation of the plan, and
after notice and a hearing, the court may grant a discharge to the debtor who
has not completed plan payments under the plan if—(i) the value, as of the
effective date of the plan, of property actually distributed under the plan on
account of each allowed unsecured claim is not less than the amount that would
have been paid on such claim if the estate of the debtor had been liquidated
under chapter 7 on such date; and (ii) modification of the plan under section
1127 is not practicable…”
v. In re Belcher 410 BR 206 (W.D. Virginia, 2009). In this individual debtor case, the
debtor sought an early discharge as a means to avoid burdensome quarterly US
Trustee fees. Court declined to follow In re Sheridan 391 BR 287 (granting
discharge at plan confirmation) and In re Johnson 402 BR 851 (allowing early
closure after substantial consummation). 11 USC §1141(d)(5) requires
completion of all payments under the plan as a prerequisite to discharge.
f. Periodic statements under 12 CFR §1026.41
i. Rule: “Periodic statements. A servicer of a transaction subject to this section
shall provide the consumer, for each billing cycle, a periodic statement meeting
the requirements of paragraphs (b), (c), and (d) of this section.”
ii. Exemption: 12 CFR §1026.41(e)(5)(1). “(5) Certain consumers in bankruptcy—
(i) Exemption. Except as provided in paragraph (e)(5)(ii) of this section, a servicer
is exempt from the requirements of this section with regard to a mortgage loan
if: (A) Any consumer on the mortgage loan is a debtor in bankruptcy under title
11 of the United States Code or has discharged personal liability for the
mortgage loan pursuant to 11 U.S.C. 727, 1141, 1228, or 1328; and (B) With
regard to any consumer on the mortgage loan: (1) The consumer requests in
writing that the servicer cease providing a periodic statement or coupon book;
(2) The consumer's bankruptcy plan provides that the consumer will surrender
the dwelling securing the mortgage loan, provides for the avoidance of the lien
securing the mortgage loan, or otherwise does not provide for, as applicable,
the payment of pre-bankruptcy arrearage or the maintenance of payments due
under the mortgage loan; (3) A court enters an order in the bankruptcy case
providing for the avoidance of the lien securing the mortgage loan, lifting the
automatic stay pursuant to 11 U.S.C. 362 with regard to the dwelling securing
the mortgage loan, or requiring the servicer to cease providing a periodic
statement or coupon book; or (4) The consumer files with the court overseeing

the bankruptcy case a statement of intention pursuant to 11 U.S.C. 521(a)
identifying an intent to surrender the dwelling securing the mortgage loan and a
consumer has not made any partial or periodic payment on the mortgage loan
after the commencement of the consumer’s bankruptcy case.”
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*1 This contested matter is before the court on the
Motion of Bank of Camden for Relief From the
Automatic Stay (“Motion for Stay Relief”) filed on May
14, 2015, seeking relief from the automatic stay pursuant
to 11 U.S.C. § 362(d)(1) and/or (d)(2). The evidentiary
hearing on the Motion for Stay Relief was held June
23 and 24, 2015. The record to be considered consists
of Stipulations filed on June 15, 2015; forty-two exhibits
admitted into evidence; and the testimony of six witnesses:
Spike McCamy, Chad Benton, Charles Michael Smith,
Robert Webb, Crystal Pate, and Samuel Robert Morton,
Jr. 1 This is a core proceeding. 28 U.S.C. § 157(b)(2)(G).

I. FACTS
Debtors executed a note payable to BankEast in
the original principal amount of $2,418,000.00 (“First
Note”) on March 30, 2006. The First Note is secured
by real property located at 1506 Callahan Drive,
Knoxville, Tennessee, together with furniture, fixtures,
and equipment (collectively “Jubilee Center Property”)
through a Construction Deed of Trust, Security
Agreement, Assignment, Assignment of Leases and Rents,
and Fixture Filing and a Collateral Assignment of
Rents, Leases, Profits and Income. Debtors renewed
the First Note in the principal amount of $3,051,317.00
on November 1, 2007, followed by eight subsequent
modifications to increase the loan amount, extend the
maturity date, or both. Debtors also executed a note in
the amount of $55,000.00 (“Second Note”) on September
30, 2009, which was likewise secured by the Jubilee Center
Property.
Debtors filed their Chapter 11 case on March 24, 2015.
As of the petition date, the indebtedness on the First
Note was $4,434,166.95, and $29,271.94 was owed on the
Second Note. Both notes are held now by Apex Bank,
formerly known as Bank of Camden, 2 by virtue of an
Assignment of Deed of Trust and Other Loan Documents
from BankEast to U.S. Bank, effective January 27, 2012,
and a Bill of Sale and Assignment of Construction Deed
of Trust, Security Agreement, Assignment of Leases and
Rents and Fixture Filing from U.S. Bank to Bank of
Camden, both dated December 11, 2014. The Bank has
an interest in cash collateral derived from rents on the
Jubilee Center Property, which houses approximately
fourteen tenants including a hair salon, a boutique,
an alarm company, an accountant, a dance studio, a
dog groomer, a window company, two photographers,
a concrete company, National Branding Solutions, and
Debtors' wholly owned business, Jubilee Banquet Facility,
LLC (“JBF”). Debtors are permitted to use the cash
collateral only in accordance with the terms of an Order
entered on May 18, 2015; the Agreed Interim Order for
Use of Bank of Camden's Cash Collateral entered on June
19, 2015; and the Second Agreed Interim Order for Use
of Apex Bank's Cash Collateral entered on July 7, 2015,
which extended the “authorized period” during which
Debtors may use the Bank's cash collateral to the earlier of
August 27, 2015, at 5:00 p.m. or entry of the court's order
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resolving the Motion for Stay Relief (collectively “Cash
Collateral Orders”).
*2 Pursuant to the Joint Pretrial Statement, the court
is to determine (1) whether cause exists to modify the
automatic stay under § 362(d)(1) because the Bank's
interest in the property is not being adequately protected
because Debtors are not receiving rent from tenant
JBF, which occupies approximately 13,500 square feet
of the Jubilee Center Property, and (2) whether the
Jubilee Center Property is necessary for an effective
reorganization. Based on the testimony of witnesses at
trial and the record as a whole, the court agrees that cause
exists to modify the automatic stay under subsection (d)(1)
but disagrees with the Bank's contention under subsection
(d)(2) that the Jubilee Center Property is not necessary for
an effective reorganization.

II. ANALYSIS
Motions for stay relief are governed by 11 U.S.C. § 362(d),
which states, in material part:
(d) On request of a party in interest and after notice
and a hearing, the court shall grant relief from the stay
provided under subsection (a) of this section, such as by
terminating, annulling, modifying, or conditioning such
stay—
(1) for cause, including the lack of adequate
protection of an interest in property of such party in
interest; [or]
(2) with respect to a stay of an act against property
under subsection (a) of this section, if—
(A) the debtor does not have an equity in such
property; and
(B) such property is not necessary to an effective
reorganization[.]
11 U.S.C. § 362.

A. Cause Under § 362(d)(1),
Including Adequate Protection
Because the Bankruptcy Code does not expressly define
the term “cause” in § 362(d)(1), what constitutes cause and

whether it exists is determined through “a fact-intensive
inquiry made on a case-by-case basis.” In re Shivshankar
P'ship, LLC, 517 B.R. 812, 817 (Bankr.E.D.Tenn.2014)
(citations omitted); see also Mooney v. Gill, 310 B.R.
543, 546–47 (N.D.Tex.2002) (“The bankruptcy court must
balance the hardships of the parties and base a decision
on whether to modify the automatic stay on the degree of
hardship involved and the goals of the Bankruptcy Code.
Cause is an intentionally broad and flexible concept,
made so in order to permit the courts to respond in
equity to inherently fact-sensitive situations.” (citations
and quotation marks omitted)). Adequate protection,
however, is expressly addressed in the Bankruptcy Code,
which provides that when adequate protection is required,
it may be provided through payments, additional or
replacement liens, or any other relief that affords the
creditor “the indubitable equivalent” of its interest in the
secured property. See 11 U.S.C. § 361.
The determination of whether a
creditor's interest is adequately
protected is not an exact science
nor does it involve a precise
arithmetic computation. Rather,
it is pragmatic and synthetic,
requiring a court to balance all
relevant factors in a particular
case, including the value of the
collateral, whether the collateral is
likely to depreciate over time, the
debtor's prospects for a successful
reorganization and the debtor's
performance under the plan. Other
considerations may include the
balancing of hardships between the
parties and whether the creditor's
property interest is being unduly
jeopardized. In re Rogers, 239
B.R. 883, 887 (Bankr.E.D.Tex.1999)
(citing In re Olick, 221 B.R.
146, 161 (Bankr.E.D.Pa.1998)). A
secured creditor retains the right
to “adequate protection” of its
collateral, which means it is entitled
to have the value of its collateral
maintained at all times, and it can
obtain relief from the automatic stay
and take back its collateral at any
time if that interest is not adequately
protected or for other “cause.” Price
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v. Del. State Police Fed. Credit Union
(In re Price), 370 F.3d 362, 373 (3d
Cir.2004).
*3
In re Bushee,
(Bankr.E.D.Tenn.2004).

319

B.R.

542,

551–52

Apex Bank “must show that there has been a decline (or
at least that there is a real threat of decline) in the value
of the collateral at issue; only upon a showing does the
burden shift to the debtor to prove that the collateral
at issue is not, in fact, declining in value.” In re AMR
Corp., 490 B.R. 470, 477 (S.D.N.Y 2010). Nevertheless,
although “failure to provide adequate protection when the
property is declining in value is a classic basis for granting
relief from the stay for cause ..., [w]ithout quantifying
the decline in value, the creditor can often establish its
prima facie case by demonstrating that the debtor has
completely failed, or substantially failed to make postpetition payments.” In re Kaplan Breslaw Ash, LLC, 264
B.R. 309, 333 (Bankr.S.D.N.Y.2001) (quoting In re Elmira
Litho, Inc., 174 B.R. 892, 903 (Bankr.S.D.N.Y.1994)).
The Bank's argument that its interests are not adequately
protected centers around the fact that JBF, which occupies
approximately 13,500 square feet in the Jubilee Center
Property (consisting of a total of 33,257 rentable area),
does not pay rent that would constitute the Bank's cash
collateral. In response, Debtors argue that because they
are making adequate protection payments of $9,394.00 to
the Bank and setting aside $4,000.00 monthly for taxes,
Apex Bank cannot demonstrate that its interest in the
Jubilee Center Property is diminishing. Debtors also argue
that as long as they are making the required adequate
protection and tax payments, their failure to collect rents
from JBF does not impact the value of the Bank's security
interests.
At trial, Debtor testified that in 2012, JBF signed a lease
agreement of $6,500.00 per month, which rent it has never
paid. Debtor testified that in lieu of JBF's paying rent,
he personally provides property management services for
the Jubilee Center Property without charging or taking
a management fee, and JBF pays the following monthly
expenses that benefit the property and all of its tenants
as a whole: (1) $250.00 for the parking lot lights; (2)
$103.00 for trash receptacles; and (3) $75.00 for pest
control. He contended that this financial arrangement
is in the best interests of everyone—the tenants, the
bankruptcy estate, even the Bank—because JBF, which

provides catering services and hosts events and banquets,
serves as the anchor tenant, the presence of which attracts
and improves retention of other tenants to the Jubilee
Center Property, maximizes the market rent paid by other
tenants, and increases customer traffic and sales for other
tenants.
The court disagrees with Debtors' position that they need
not collect rent from JBF. Debtor testified that thus far in
2015, JBF is operating ahead of its income stream from the
same time in 2014 and is on course to net approximately
$75,000.00 in 2015. When asked what monthly payments
could be made to the Bank based on whether they received
rent from JBF, Debtor testified that the payments to
Apex Bank would be approximately $15,000.00 if rent
was received from JBF and approximately $11,000.00 if
not. The monthly expenses that Debtor attributes to being
paid by JBF to the benefit of the Jubilee Center Property
total $428.00 ($5,136.00 annually). Based on the rent roll
included in Mr. Benton's appraisal report, which reflects
an annual actual rental income of $285,780.00, including
annual rental from JBF in the amount of $78,000.00,
the court figures an appropriate 4% management fee 3
payable to Debtor of $11,431.20, or $952.60 monthly. 4
Adding together the monthly expenses that have been
borne by JBF and the management fee on the total
rent, however, produces a sum of only $1,380.60 per
month. Deducting that from the $6,500.00 JBF lease
payment yields a difference of $5,119.40, which translates
to an annual loss of cash receipts to Debtors (and to
the bankruptcy estate, the value of which debtors-inpossession have a fiduciary duty to maximize for the
benefit of creditors 5 ) and a decrease in the value of Apex
Bank's security in the amount of $61,432.80. 6
*4 Notwithstanding their pre-petition business decision
not to collect rent from JBF, Debtors' failure to do so
since the filing of their bankruptcy case unquestionably
constitutes cause to modify the automatic stay for
a lack of adequate protection. Furthermore, by not
enforcing the existing lease with JBF, Debtors have
breached their fiduciary duty as debtors-in-possession
to maximize the Jubilee Center Property's rents for the
benefit of their bankruptcy estate as well as for the
benefit of Apex Bank. See Sergent v. McKinstry, 472
B.R. 387, 409 (E.D.Ky.2012). Likewise, Debtors' postpetition payments of $1,000.00 monthly to Mrs. Morton's
mother, Dixie Bopp, on an unsecured, nonpriority, pre-
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petition debt reflect at least a basic misunderstanding
by Debtors as to what may be paid as regular monthly
expenses, adding to the grounds for cause to modify the
stay under subsection (d)(1). Finally, cause exists based
on Debtors' failure between May 18 through the date
of the June 23 trial to comply with the terms of the
Cash Collateral Orders requiring an accounting every
two weeks and the timely filing of monthly operating
reports. Although Apex Bank received the April and May
information from Debtors on June 4, 2015, it had not
received any further accountings as of the June 23 trial
date. Similarly, between the March 24, 2015 petition date
and the date of trial, Debtors had not timely filed their
monthly operating reports, necessitating the filing of the
Motion of United States Trustee to Dismiss or Convert or,
in the Alternative, Compel Future Compliance on June 1,
2015. 7

B. Necessary for an Effective Reorganization
Apex Bank also seeks stay relief under § 362(d)(2), arguing
that the Jubilee Center Property is not necessary for an
effective reorganization because Debtors cannot propose
a plan that has a reasonable likelihood of confirmation,
they cannot satisfy the fair and equitable requirements
of § 1129(b) because they do not have the ability to pay
the Bank's claims, and in the event the Bank makes the
§ 1111(b)(2) election, they cannot propose a plan that
would provide for the Bank to retain its lien to the extent
of its allowed claims ($4,463,437.89), pay to the Bank
deferred cash payments with a present value of the Bank's
interest in the property, and pay to the Bank deferred
cash payments totaling at least the allowed amount of
its claims. In opposition, Debtors argue that they cannot
reorganize without the Jubilee Center Property, that the
exclusivity period has not expired and they have not been
given an opportunity to propose a plan in an attempt
to reorganize, and that a successful reorganization is
plausible based on their income sources.
Because Debtors concede that there is no equity in
the property, in order to satisfy the requirements of §
362(d)(2)(B) and prevent relief from the stay, Debtors
must establish that they are attempting to reorganize
within a reasonable time, that reorganization is feasible,
and that the Jubilee Center Property is necessary for
reorganization. See United Sav. Ass'n of Tex. v. Timbers of
Inwood Forest Assocs., Ltd., 484 U.S. 365, 375–76 (1988).

To satisfy this requirement, Debtors must do more than
assert that they cannot reorganize without the collateral;
at a minimum, they must show that they are “moving
meaningfully to propose a plan of reorganization” that
has a “realistic chance of being confirmed.” In re Ashgrove
Apts. of Delakb County, Ltd., 121 B.R. 752, 756–57
(Bankr.S.D.Ohio 1990). “What this requires is not merely
a showing that if there is conceivably to be an effective
reorganization, this property will be needed for it; but that
the property is essential for an effective reorganization
that is in prospect.” Timbers, 484 U.S. 375–76.
Nevertheless, while the burden of proof of reorganization
is fact-intensive, it is also “less stringent in the early stages
of the bankruptcy case, and a secured creditor may be
expected to bear some reasonable delay while the debtor
is moving meaningfully to propose a plan.” Shivshankar,
517 B.R. at 821 (quoting Sumitomo Trust & Banking
Co. v. Holly's Inc. (In re Holly's Inc.), 140 B.R. 643,
699–701 (Bankr.W.D.Mich.1992)). When the exclusivity
period has not yet run, courts apply a lesser standard of
proof “to benefit debtors who have a realistic chance of
reorganization but who have not had sufficient time to
formulate a confirmable plan.” Am. Network Leasing, Inc.
v. Apex Pharm., Inc. (In re Apex Pharm., Inc.), 203 B.R.
432, 442 (N.D.Ind.1996) (“During the early stages of a
bankruptcy case, the court ‘must work with less evidence
than might be desirable and should resolve issues in favor
of the reorganization where the evidence is conflicting’
to ensure that the debtor is given the ‘breathing room’
Congress intended the stay to provide.” (quoting In re
Heatron, Inc., 6 B.R. 493, 496 (Bankr.W.D.Mo.1980))).
*5 Unquestionably, Debtors require the Jubilee Center
Property to effectively reorganize, leaving plausibility as
the sole issue under subsection (d)(2). Although Debtors
have yet to propose a plan, 8 Debtor offered evidence
at trial of their prospects for funding a plan, testifying
that any plan will be funded through post-petition
income derived from the Jubilee Center Property; the
management fee he receives from S.R. Morton Properties,
which involves two warehouse facilities; the benefits
he receives from the Veterans Administration; income
derived from JBF; and real estate commissions derived
from his real estate license. Concerning the management
income, Debtor testified that both warehouses have longterm tenants who are current, that the Jubilee Center
Property has thirteen outside tenants, and that JBF is
currently producing higher revenues than at this time in
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2014, has a number of extra events already scheduled,
and is on target to earn more in 2015 than in 2014 with
an approximate anticipated profit of $75,000.00. Debtor
also testified that Debtors are willing to change their rent
structure with JBF, that they will attempt to restructure
their mortgage obligations to be more favorable, and that
they will cut personal expenses if necessary in order to
make a plan work.
Without a plan having actually been proposed, the court
is in the position of ascertaining whether Debtors can
potentially reorganize based solely on testimony and
roughly two months of monthly operating reports and
bank statements. Taking into account the fact that
Debtors are now represented by new counsel who has
undertaken a number of steps that have convinced the
court that Debtors, in fact, are attempting to move in
the direction of proposing a plan that can be confirmed,
the court finds that stay relief is not appropriate under
subsection (d)(2).

III. CONCLUSION
Having determined that cause exists to modify the stay
pursuant to § 362(d)(1), the Motion for Stay Relief
will be granted. “The court has discretion, however, to
condition the automatic stay instead of lifting it outright.”
Shivshankar, 517 B.R. at 823. The stay, accordingly, will
be modified and conditioned on the following:
(1) Debtors must file a proposed plan of reorganization
no later than ninety (90) days from the date of entry
of the Order granting Apex Bank's Motion for Stay
Relief. Affording Debtors an opportunity to work with
their newly hired counsel to propose a plan offers them
an opportunity to reorganize without prejudicing them
for the mistakes made during the course of the prior
representation, but also protects Apex Bank and all other
creditors by imposing such a deadline. See, e.g., In re
Trigee Foundation, Inc., No. 12–00624, 2013 WL 1401889,
at *4, 2013 Bankr.LEXIS 1432, at *11 (Bankr.D.Colo.
Apr. 8, 2013).

(2) Debtors must obtain confirmation of a plan of
reorganization no later than November 30, 2015. In the
event a plan has not been confirmed by this date, the
automatic stay will be lifted as to Apex Bank to allow it to
foreclose its liens encumbering the Jubilee Center Property
without further notice or hearing.
(3) Debtors shall provide Apex Bank, through its
attorneys or designated representative, copies of all bank
statements and rental revenues, together with its monthly
operating reports, filed with the court by the 15th day of
each month.
(4) Effective beginning August 1, Debtors shall collect
from JBF monthly rent of $6,500.00, and Debtors shall be
allowed a management fee of 4% calculated on gross rents
for the Jubilee Center Property.
(5) With the increase in rents, the cash collateral
of Apex Bank will increase, resulting in the need
for a determination of whether the monthly adequate
protection payment should increase. This issue will be
heard on August 13, 2015, at 10:00 a.m., with Debtors'
Motion for Modification of Second Agreed Interim Order
for Use of Apex Bank's Cash Collateral, filed July 15,
2015. The Cash Collateral Orders will remain in effect
until that time, and Debtors must continue making all
payments as required therein.
*6 Notwithstanding the provisions of paragraphs (1)
and (2) above, on motion of Apex Bank containing
certification that any of the above conditions have not
been met or that the value of its collateral otherwise has
been placed in jeopardy, and after notice and an expedited
hearing, the automatic stay may be modified to allow
Apex Bank to foreclose its lien encumbering the Jubilee
Center Property.
An Order consistent with this Memorandum will be
entered.

All Citations
Slip Copy, 2015 WL 4396719

Footnotes

1

Because only Samuel Morton testified at trial, all references within this Memorandum to a singular Debtor concerning
testimony will apply solely to Mr. Morton.

© 2018 Thomson Reuters. No claim to original U.S. Government Works.

5

In re Morton, Slip Copy (2015)

2
3

4
5
6

7

8

During her testimony, Ms. Pate, Vice President of Commercial Lending, testified that Bank of Camden is now known as
Apex Bank. Although all documents filed prior to the trial of the Motion for Stay Relief refer to Bank of Camden, based
on Ms. Pate's testimony, the court will refer to the creditor as Apex Bank within this memorandum.
The court arrived at 4% by averaging the management fee percentages testified to by the expert witnesses. The Bank's
first expert, Mr. McCamy, testified that a 3.5 to 5% rate would be appropriate. Similarly, the Bank's second expert, Mr.
Benton, testified that a typical management fee would be 3 to 5%. Debtors' expert, Mr. Smith, testified that he would
expect a 3% management fee.
The Operating Reports for the Jubilee Center Property for April and May 2015 reflect $16,610.00 actual rent collected
and do not include any rent from JBF. A 4% management fee collected on the actual monthly rent received would be
$664.40 ($7,972.80 annually).
See Sergent v. McKinstry, 472 B.R. 387, 409 (E.D.Ky.2012) (explaining the fiduciary duty to maximize the value of the
estate (quoting Commodity Futures Trading Comm'n v. Weintraub, 471 U.S. 343, 352 (1985)).
The court also finds it troubling that JBF's tax return for 2013 reflects that it paid $54,000.00 in rent. When questioned
about this figure, Debtor testified that the funds were “contributions” to the Jubilee Center Property that Debtors then
attributed to rent, including payment of the 2012 property taxes, construction of a couple of buildouts, and supplemental
funds for the Jubilee Center Property's operations. The 2014 tax return, however, lists $0.00 for rents.
The Monthly Operating Reports for April and May 2015 were filed on June 18, 2015, mere moments before the initial
hearing on the motion to dismiss or convert. An Order resolving the United States Trustee's motion was entered on July
6, 2015, requiring, inter alia, monthly operating reports to be timely filed no later than the 15th day of each month barring
exigent circumstances and agreement of the United States Trustee, timely filing of the Substantial and Controlling Interest
Reports on May 1 and November 1, and timely payment of the quarterly fees to the United States Trustee.
The exclusivity period will expire on July 22, 2015; however, throughout the pendency of this bankruptcy case thus far, a
number of procedural and substantive issues have arisen relating to representation of Debtors by their initial bankruptcy
counsel, and they have been defending this Motion, which was filed fifty-one days after the case was filed. Debtors have
since resolved their representation issues by obtaining new counsel, and the court takes judicial notice that they have
sought to extend the exclusivity period in light of this new representation.

End of Document

© 2018 Thomson Reuters. No claim to original U.S. Government Works.

© 2018 Thomson Reuters. No claim to original U.S. Government Works.

6

In re Maharaj, 681 F.3d 558 (2012)
67 Collier Bankr.Cas.2d 1429, 56 Bankr.Ct.Dec. 166, Bankr. L. Rep. P 82,289

Questions of statutory interpretation are
reviewed de novo on appeal.
KeyCite Yellow Flag - Negative Treatment
Disagreed With by In re O'Neal, Bankr.W.D.Ark., April 12, 2013

681 F.3d 558
United States Court of Appeals,
Fourth Circuit.

3 Cases that cite this headnote
[2]

In re Ganess MAHARAJ; Vena Maharaj, Debtors.
Ganess Maharaj; Vena
Maharaj, Plaintiffs–Appellants.
Stubbs & Perdue, P.A.; National
Association of Consumer Bankruptcy
Attorneys, Amici Supporting Appellants,
Steven Harris Goldblatt, Court–
Assigned Amicus Counsel.

Statute is ambiguous if it lends itself to more
than one reasonable interpretation.
2 Cases that cite this headnote
[3]

No. 11–1747.
|
Argued: March 22, 2012.
|
Decided: June 14, 2012.
Synopsis
Background: Creditor objected to plan proposed by
individual Chapter 11 debtors, as improperly providing
for “strip off” of its junior deed of trust lien and as
failing to satisfy absolute priority rule. The United States
Bankruptcy Court for the Eastern District of Virginia,
Stephen S. Mitchell, J., 449 B.R. 484, denied plan
confirmation, and debtors appealed.

Statutes
What constitutes ambiguity; how
determined

Statutes
Plain language; plain, ordinary,
common, or literal meaning
If statute is unambiguous, court's inquiry into
Congress' intent is at end, for if language is
plain and statutory scheme is coherent and
consistent, it need not inquire further.
1 Cases that cite this headnote

[4]

Bankruptcy
Preservation of priority
Bankruptcy Abuse Prevention and Consumer
Protection Act (BAPCPA) did not effect
implied repeal of absolute priority rule for
individual debtors proceeding under Chapter
11; Congress made no clear statement of
repeal, Congress could have repealed absolute
priority rule in far less convoluted manner,
and nothing in BAPCPA's legislative history
suggested that Congress intended to repeal
absolute priority rule. 11 U.S.C.A. §§ 1115,
1129(b)(2)(B)(ii).

[Holding:] The Court of Appeals, Agee, Circuit Judge,
held that Bankruptcy Abuse Prevention and Consumer
Protection Act (BAPCPA) did not effect implied repeal
of absolute priority rule for individual debtors proceeding
under Chapter 11.

30 Cases that cite this headnote
Affirmed.
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West Headnotes (6)
[1]

Bankruptcy
Conclusions of law; de novo review

Statutes
Implied Repeal
Repeals by implication are not favored, and
therefore legislature's intention to repeal must
be clear and manifest.
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[6]

Bankruptcy
Construction and Operation
Courts will not read Bankruptcy Code
to erode past bankruptcy practice absent
clear indication that Congress intended such
departure.
7 Cases that cite this headnote

In this direct appeal from the Bankruptcy Court, we
address a question of first impression in the circuit courts
of appeal: whether, in light of the 2005 amendments
to the Bankruptcy Code, 11 U.S.C. § 101 et seq. (“the
Code”), codified by the Bankruptcy Abuse Prevention and
Consumer Protection Act (“BAPCPA”), Pub.L. No. 109–
8, 119 Stat. 23 (2005), the absolute priority rule continues
to apply to individual debtors in possession proceeding
under Chapter 11. 1 Because we answer that question in
the affirmative, we affirm the bankruptcy court's order
denying plan confirmation.

Attorneys and Law Firms
*559 ARGUED: Daniel Mark Press, Chung & Press, PC,
McLean, Virginia, for National Association of Consumer
Bankruptcy Attorneys, Amicus Supporting Appellants.
Ann Elizabeth Schmitt, Culbert & Schmitt, PLLC,
Leesburg, Virginia, for Appellants. Nilam Ajit Sanghvi,
Georgetown University Law Center, Washington, D.C.,
for Steven Harris Goldblatt, Court–Assigned Amicus
Counsel. ON BRIEF: Trawick H. Stubbs, Jr., Amy
Marvine Currin, Rodney A. Currin, Laurie B. Biggs,
William H. Kroll, Heather Kelly Pierce, Ashley Baxter
Curry, John W. King, Stubbs & Perdue, P.A., New
Bern, North Carolina, for Stubbs & Perdue P.A., Amicus
Supporting Appellants. Brett Weiss, Chung & Press,
LLC, Greenbelt, Maryland; Tara Twomey, National
Association Of Consumer Bankruptcy Attorneys, San
Jose, California, for National Association of Consumer
Bankruptcy Attorneys, Amicus Supporting Appellants.
Steven H. Goldblatt, Director, Doug Keller, Supervising
Attorney, Derek Young, Emily Giarelli, Jina Moon,
Georgetown University Law Center, Appellate Litigation
Program, Washington, D.C., for Steven Harris Goldblatt,
Court–Assigned Amicus Counsel.
Before DUNCAN, AGEE, and DIAZ, Circuit Judges.
Opinion
*560 Affirmed by published opinion. Judge AGEE wrote
the opinion, in which Judge DUNCAN and Judge DIAZ
joined.
OPINION
AGEE, Circuit Judge:

I.
Because this appeal requires us to resolve a pure question
of law that has divided the nearly two dozen bankruptcy
and district courts that have faced it, we begin by setting
forth that background in detail. In subpart A, we recite
the history of the absolute priority rule. In subpart B, we
describe the statutory provisions relevant to determining
whether the BAPCPA abrogated the absolute priority
rule for individual debtors proceeding under Chapter 11.
In subpart C, we discuss the judicial decisions to date
addressing that question.

A.
We begin by setting forth the history of the absolute
priority rule, which for reasons that will become clear, is
significant for our disposition here. The absolute priority
rule traces its origins to the latter half of the nineteenth
century. The Supreme Court articulated the earliest
version of the rule in response to widespread collusion
in the context of railroad reorganizations, just after the
Civil War. The Court announced that “stockholders are
not entitled to any share of the capital stock nor to any
dividend of the profits until all the debts of the corporation
are paid.” Chi., Rock Island & Pac. R.R. v. Howard, 74
U.S. 392, 409–10, 7 Wall. 392, 19 L.Ed. 117 (1868). As the
Supreme Court later described, “[t]he rule had its genesis
in judicial construction of the undefined requirement of
the early bankruptcy statute that reorganization plans be
‘fair and equitable.’ ” See Norwest Bank Worthington v.
Ahlers, 485 U.S. 197, 202, 108 S.Ct. 963, 99 L.Ed.2d 169
(1988); see also Pub.L. No. 73–296, 48 Stat. 911, 919 (1934)
(amending the Bankruptcy Act to require a finding that
a plan is “fair and equitable and does not discriminate
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unfairly in favor of any class of creditors or stockholders”
for confirmation). In Case v. Los Angeles Lumber Products
Co., 308 U.S. 106, 117, 60 S.Ct. 1, 84 L.Ed. 110 (1939), the
Court for the first time used the term “absolute priority”
to describe the rule.
Although based on the “fair and equitable” requirements
found in § 77B of the Bankruptcy Act (“the Act”), the
absolute priority rule had itself never been codified under
the Act. 2 In fact, Congress expressly *561 prohibited
its further judicial application by passing the 1952
amendments to the Act. See Pub.L. 456, 66 Stat. 420, 433
(1952). In modifying the requirements for confirmation
of a plan of reorganization under what was then Chapter
XI of the Act, Congress amended the Act such that:
“[c]onfirmation of an arrangement shall not be refused
solely because the interests of a debtor, or if the debtor is
a corporation, the interest of its stockholders or members
will be preserved under the arrangement.” Id. Instead,
Congress provided for confirmation if the plan “is for the
best interest of the creditors and is feasible.” Id.
The legislative history to the 1952 amendments to the
Act reflects that Congress intended an express repeal
of the judicially created absolute priority rule in the
context of Chapter XI (which was designed for small,
privately held businesses). 3 “[T]he fair and equitable
rule ... cannot realistically be applied.... Were it so
applied, no individual debtor, [and] no corporate debtor
where the stock ownership is substantially identical with
management could effectuate an arrangement except by
payment of the claims of all creditors in full.” H.R.Rep.
No. 82–2320 (1952) reprinted in 1952 U.S.C.C.A.N. 1960,
1982.
In 1978, Congress passed the Bankruptcy Reform Act
of 1978, replacing the Act with the Code and creating
the structure of modern bankruptcy practice. In enacting
the Code, Congress merged many aspects of Chapters X
and XI (as well as the infrequently-used Chapter XII) of
the Act into the newly created Chapter 11. See H.R.Rep.
No. 95–595 at 223 (1978), reprinted in 1978 U.S.C.C.A.N.
5963, 6183 (“This bill adopts a consolidated chapter for
all business reorganizations.”). In doing so, Congress
specifically incorporated the absolute priority rule into §
1129(b)(2)(B)(ii). 4 Ahlers, 485 U.S. at 202, 108 S.Ct. 963.
The absolute priority rule, as provided in § 1129, remained
unchanged until the passage of BAPCPA in 2005.

B.
Under the now-operative provisions of the Code, a
bankruptcy case under Chapter 11 commences with the
filing of a Chapter 11 petition in the bankruptcy court.
11 U.S.C. § 301. Commencement of the case creates the
bankruptcy estate, which includes, pursuant to *562 11
U.S.C. § 541(a)(1), “all legal or equitable interests of the
debtor in property as of the commencement of the case.”
After filing a voluntary petition under Chapter 11,
a debtor may file a plan of reorganization with the
bankruptcy court. 11 U.S.C. § 1121(a). In addition to
numerous other requirements, a reorganization plan must
specify classes of claims against the debtor based on
specific statutory requirements. 11 U.S.C. § 1123(a)(1).
To be operative, a Chapter 11 reorganization plan must
be confirmed by the bankruptcy court. A precondition of
plan confirmation is that it meet the requirements set forth
in 11 U.S.C. § 1129(a).
Of particular import to this case is the requirement, found
at § 1129(a)(8)(A), that each impaired class of creditors
accept the plan. Pursuant to § 1129(b), however, a plan of
reorganization may be confirmed over the dissent of an
impaired class of creditors using a procedure commonly
known as a “cram down.” The plan can avoid the
requirements of § 1129(a)(8) in a cram down procedure
“if the plan does not discriminate unfairly, and is fair and
equitable” to the dissenting creditors. 11 U.S.C. § 1129(b)
(1).
The Code inclusively sets forth, at § 1129(b)(2), specific
requirements that must be met for a plan to be “fair
and equitable.” Among those requirements is the absolute
priority rule, the construction of which is central to the
disposition of this appeal. Prior to 2005, the absolute
priority rule (as codified) was simply that, in order to
be fair and equitable, a proposed Chapter 11 plan must
provide: “the holder of any claim or interest that is junior
to the claims of such [dissenting] class will not receive or
retain under the plan on account of such junior claim or
interest any property.” 11 U.S.C. § 1129(b)(2)(B)(ii). In
other words, if the proposed plan allowed the debtor to
retain property, any dissenting creditors must be paid in
full in order for the plan to be “crammed down.” See
Ahlers, 485 U.S. at 202, 108 S.Ct. 963.
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In 2005, Congress enacted BAPCPA, which we have
previously described as an “attempt[ ] to reduce the
spiraling costs to society of bankruptcies.” In re Ciotti,
638 F.3d 276, 279 (4th Cir.2011). Although Congress,
in enacting BAPCPA, altered the Code in numerous
respects, our focus is the amendment to § 1129(b)(2)(B)
(ii), which contains the absolute priority rule. The Code,
after BAPCPA, now states that to be fair and equitable, a
proposed plan must provide that:
the holder of any claim or interest
that is junior to the claims of such
class will not receive or retain under
the plan on account of such junior
claim or interest any property,
except that in a case in which the
debtor is an individual, the debtor
may retain property included in the
estate under section 1115, subject to
the requirements of subsection (a)
(14) of this section.
Id. (2005 amendment emphasized).
Section 1115 (which was added to the Code by BAPCPA)
in turn provides:
(a) In a case in which the debtor is an individual,
property of the estate includes, in addition to the
property specified in section 541—
(1) all property of the kind specified in section 541
that the debtor acquires after the commencement
of the case but before the case is closed, dismissed,
or converted to a case under chapter 7, 12, or 13,
whichever occurs first; and
(2) earnings from services performed by the debtor
after the commencement of the case but before the
case is closed, dismissed, or converted to a *563 case
under chapter 7, 12, or 13, whichever occurs first.
(b) Except as provided in section 1104 or a confirmed
plan or order confirming a plan, the debtor shall remain
in possession of all property of the estate.
11 U.S.C. § 1115.

C.
A significant split of authorities has developed nationally
among the bankruptcy courts regarding the effect of the
BAPCPA amendments on the absolute priority rule when
the Chapter 11 debtor is an individual. Some courts
have adopted the “broad view” that, by including in §
1129(b)(2)(B)(ii) a cross-reference to § 1115 (which in turn
references § 541, the provision that defines the property
of a bankruptcy estate), Congress intended to include the
entirety of the bankruptcy estate as property that the
individual debtor may retain, thus effectively abrogating
the absolute priority rule in Chapter 11 for individual
debtors. Other courts, adopting the “narrow view,” have
held that Congress did not intend such a sweeping
change to Chapter 11, and that the BAPCPA amendments
merely have the effect of allowing individual Chapter 11
debtors to retain property and earnings acquired after
the commencement of the case that would otherwise be
excluded under § 541(a)(6) & (7). 5
To date, one district court, one bankruptcy appellate
panel, and five bankruptcy courts have taken the
“broad view” and ruled, although on different grounds,
that Congress intended abrogation of the absolute
priority rule. See In re Friedman, 466 B.R. 471
(9th Cir.BAP 2012); SPCP Group, LLC v. Biggins,
465 B.R. 316 (M.D.Fla.2011); In re Shat, 424 B.R.
854 (Bankr.D.Nev.2010); In re Johnson, 402 B.R.
851 (Bankr.N.D.Ind.2009); In re Tegeder, 369 B.R.
477 (Bankr.D.Neb.2007); In re Roedemeier, 374 B.R.
264 (Bankr.D.Kan.2007); In re Bullard, 358 B.R. 541
(Bankr.D.Conn.2007).
Some of these “broad view” courts have ruled Congress
intended abrogation on the basis of the “plain” language
of § 1129(b)(2)(B)(ii). In Biggins, for example, the district
court reasoned
[s]ection 1115 says that “property of the estate includes,
in addition to the property specified in section 541–(1)
all property of the kind specified in section 541 that the
debtor acquires after the commencement of the case,”
as well as “(2) earnings from services performed by
the debtor after the commencement of the case.” The
plain reading of this statute is that “property of the
estate,” for purposes of Section 1115, includes property
acquired and earnings earned after the debtor files his
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or her Chapter 11 petition, in addition to property
specified in section 541.
...
Reading these statutes together, “property of the
estate” for purposes of Section 1115 includes property
and earnings acquired both before and after the
commencement of the bankruptcy case.
465 B.R. at 322 (emphasis added); see Tegeder, 369 B.R.
at 480 (“Since § 1115 broadly defines property of the
estate to include property specified in § 541, as well
as property acquired post-petition and earnings from
services performed post-petition, the [absolute priority]
rule no longer *564 applies to individual debtors who
retain property of the estate under § 1115.”).

as “apply[ing] only to individual debtors and [being]
clearly drawn from the Chapter 13 model.” 374 B.R. at
275.
Independent of the changes made to the language of §
1129(b), the Shat court identified the following additional
amendments that, in its view, support the “broad view”
regarding absolute priority rule abrogation:
• changing the mandatory contents of a plan pursuant
to § 1123(a)(8) to resemble § 1322(a)(1);
• adding the disposable income test of § 1325(b) to §
1129(a)(15);
• delaying the discharge until the completion of all plan
payments as in § 1328(a);

The Friedman panel majority reached a similar conclusion
based on its reading of the plain meaning of the words
“included” and “in addition to” in § 1115:

• permitting discharge for cause before all payments are
completed pursuant to § 1141(d)(5), similar to the
hardship discharge of § 1328(b); and

“Included” is not a word of limitation. To limit the
scope of estate property in §§ 1129 and 1115 would
require the statute to read “included, except for the
property set out in Section 541” (in the case of § 1129(b)
(2)(B)(ii)), and “in addition to, but not inclusive of the
property described in Section 541” (in the case of §
1115).

• the addition of § 1127(e) to permit the modification
of a plan even after substantial consummation for
purposes similar to § 1329(a).

A plain reading of §§ 1129(b)(2)(B)(ii) and 1115 together
mandates that the [absolute priority rule] is not
applicable in individual chapter 11 debtor cases.
Friedman, 466 B.R. at 482 (emphasis added) (footnote
omitted).
Other courts to adopt the “broad view” of the BAPCPA
amendments, however, have done so while rejecting
a plain-meaning approach. In Shat, for example, that
bankruptcy court described the phrase “property included
in the estate under section 1115” as “ambiguous”
but nevertheless concluded that Congress intended to
abrogate the absolute priority rule for individual debtors.
See 424 B.R. at 863–68. The Shat court, relying
on Roedemeier, reasoned that several other BAPCPA
amendments to Chapter 11 demonstrate that Congress
intended Chapter 11 procedures concerning individual
debtors to function more like those found in Chapter
13. Id. at 867 (citing Roedemeier, 374 B.R. at 276). The
Roedemeier court described the Chapter 11 amendments

Shat, 424 B.R. at 862. The Shat court concluded that these
amendments were “part of an overall design of adapting
various chapter 13 provisions to fit in chapter 11.” Id.
at 868. Accordingly, in its view, reading the amendments
to § 1129(b)(2)(B)(ii) as eliminating the absolute priority
rule for individual debtors would be consistent with
the perceived Congressional intent to harmonize the
treatment of the individual debtor under Chapter 11 with
those under Chapter 13, which has no absolute priority
rule.
In further support of their view that Congress intended to
make Chapter 11 operate for individual debtors similarly
to Chapter 13, the Shat and Friedman courts noted that
Congress drafted the new § 1115 to mirror § 1306(a) of the
Code, which adds certain property to a § 541 bankruptcy
estate in the Chapter 13 context. See Friedman, 466 B.R.
at 482; Shat, 424 B.R. at 862. Both §§ 1115 and 1306
are similarly prefaced with the language “property of the
estate includes, in addition to the property specified in
*565 section 541;” both also list, in like terms, postpetition acquired property and earnings. See 11 U.S.C. §§
1115, 1306.
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In addition, the Shat court noted its belief that “[t]he
broader view ... saves Section 1129(b)(2)(B)(ii) from an
almost trivial reading,” 424 B.R. at 868; a sentiment
echoed by the court in Roedemeier when it noted “the
narrow reading of the new exception in § 1129(b)(2)(B)(ii)
would have little impact on ... probably most ... individual
debtors'[ ] ability to reorganize in Chapter 11.” 374 B.R. at
275. See Tegeder, 369 B.R. at 480, quoting Hon. William
L. Norton, Jr., 4 Norton Bankruptcy Law & Practice 2d §
84A:1 (“A more narrow interpretation [of § 1129(b)(2)(B)
(ii) ] would cause this amendment to have little effect.”).
On the other hand, over a dozen separate bankruptcy
courts, including the court below, have adopted the
“narrow view” and held that BAPCPA did not abrogate
the absolute priority rule in its entirety for individual
Chapter 11 debtors. See In re Arnold, 471 B.R. 578,
2012 WL 1820877 (Bankr.C.D.Cal. May 17, 2012); In
re Tucker, 2011 WL 5926757 (Bankr.D.Or.2011); In
re Borton, 2011 WL 5439285 (Bankr.D.Idaho 2011);
In re Lindsey, 453 B.R. 886 (Bankr.E.D.Tenn.2011);
In re Kamell, 451 B.R. 505 (Bankr.C.D.Cal.2011); In
re Draiman, 450 B.R. 777 (Bankr.N.D.Ill.2011); In re
Maharaj, 449 B.R. 484 (Bankr.E.D.Va.2011); In re Walsh,
447 B.R. 45 (Bankr.D.Mass.2011); In re Stephens, 445
B.R. 816 (Bankr.S.D.Tex.2011); In re Karlovich, 456
B.R. 677 (Bankr.S.D.Cal.2010); In re Steedley, 2010 WL
3528599 (Bankr.S.D.Ga.2010); In re Gelin, 437 B.R.
435 (Bankr.M.D.Fla.2010); In re Mullins, 435 B.R. 352
(Bankr.W.D.Va.2010); In re Gbadebo, 431 B.R. 222
(Bankr.N.D.Cal.2010).
In reaching these decisions, courts have stated differing
rationales as to why the absolute priority rule remains
valid in individual Chapter 11 cases. Beginning with
Gbadebo, several of the above courts found that the
language of § 1129(b)(2)(B)(ii) preserved the absolute
priority rule in unambiguous terms. See, e.g., Tucker, 2011
WL 5926757 at *2; Draiman, 450 B.R. at 821 (relying
on the “plain meaning” of § 1129(b)(2)(B)(ii)); Walsh,
447 B.R. at 48–49 (quoting Gbadebo, 431 B.R. at 229);
Steedley, 2010 WL 3528599 at *2; Mullins, 435 B.R. at 360;
Karlovich, 456 B.R. at 681; Borton, 2011 WL 5439285 at
*4.
After discussing the contrary holding of Shat, the Gbadebo
court, in frequently quoted language, stated
[n]otwithstanding the thorough and thoughtful analysis
by the Shat court, the Court is unable to agree with

its conclusion. If the Court were writing on a clean
slate, it would view the language of § 1129(b)(2)(B)
(ii) as unambiguous. The Court would read the phrase
“included in the estate under section 1115” to be
reasonably susceptible to only one meaning: i.e., added
to the bankruptcy estate by § 1115.
431 B.R. at 229.
Lindsey, Kamell, and Gelin, however, held that the
language of § 1129(b)(2)(B)(ii) was ambiguous. Lindsey in
particular noted that, if the statute were not ambiguous,
“there would be no split of authority and the arguments
in favor of each position [would not be] so diverse.” 453
B.R. at 903. And both Gelin and Kamell noted the lack of
direct (or helpful) legislative history for BAPCPA on the
alteration of § 1129(b)(2)(B)(ii). See Gelin, 437 B.R. at 441;
Kamell, 451 B.R. at 509.
A common thread running through many of the “narrow
view” cases is that if Congress had intended to abrogate
the absolute priority rule for individual Chapter *566 11
debtors, it would have done so in a far less convoluted
way, particularly in light of the well established place of
the absolute priority rule in bankruptcy jurisprudence.
See, e.g., Kamell, 451 B.R. at 509. These cases note
that if Congress had indeed had such an intent, it
could have simply added the words “except with respect
to individuals” at the beginning of § 1129(b)(2)(B)(ii).
Karlovich, 456 B.R. at 682.
Other “narrow view” cases take issue with the claim
found in “broad view” cases that Congress eliminated
the absolute priority rule for individuals to harmonize
Chapter 11 with Chapter 13. As the Karlovich court
observed, “if that were Congress' intent, Congress would
simply have amended the statutory debt ceilings for
Chapter 13 cases set out in 11 U.S.C. § 109(e), and
either eliminate them altogether or set them much
higher.” 456 B.R. at 682. Indeed, the court in Lindsey
reasoned that preservation of the absolute priority rule
was more consistent with Congressional intent in enacting
the BAPCPA. “[T]he narrow interpretation [is] more in
line with the primary purpose of BAPCPA to improve
bankruptcy law and practice by restoring personal
responsibility and integrity in the bankruptcy system
and ensure that the system is fair for both debtors and
creditors.” 453 B.R. at 904 (quoting H.R. Rep No. 109–
31, pt. 1, at 2) (internal quotation marks omitted); see also
Gbadebo, 431 B.R. at 229 (“No one who reads BAPCPA
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as a whole can reasonably conclude that it was designed
to enhance the individual debtor's ‘fresh start.’ ”).

their auto body business and use income from the business
to pay the general unsecured claims of Class III creditors.

The bankruptcy court below took a position in line with
other “narrow view” cases. After discussing the position
taken by the “broad view” courts that Congress may
have intended to harmonize Chapter 11's procedures
for individual debtors with those of Chapter 13, the
bankruptcy court quoted Mullins for the proposition that
“that purpose would have been more straight-forwardly
expressed by simply stating ‘except that in a case in which
the debtor is an individual, this provision shall not apply,’
rather than by awkwardly referring to § 1115.” Maharaj,
449 B.R. at 493 (citation omitted). The court further
echoed the view taken by the Karlovich court that if
Congress intended for Chapter 11 to operate the same as
Chapter 13 in the case of an individual debtor, “Congress
would have simply amended the statutory debt ceilings for
Chapter 13 cases set out in 11 U.S.C. § 109(e), and either
eliminate them altogether or make them much higher.” Id.

The Plan provided that Debtors would refinance their
loan agreements with Access Bank, the sole holder of
claims in Class I and IV. The automobile lender whose
claim solely comprised Class II was unimpaired by the
Plan, as the Plan provided that Debtors' daughter would
continue to make payments pursuant to the terms of the
automobile financing agreement. The holders of general
unsecured claims found in Class III were impaired, with
Debtors proposing to pay an estimated 1.7 cents on the
dollar over a period of five years to those claims.

II.
We now turn to the factual background of this case
and the proceedings below. Ganess and Vena Maharaj
(hereinafter “Debtors”) are the owners and operators of
an auto body repair shop in Chantilly, Virginia. Between
2006 and 2008, Debtors were the victims of an apparent
fraud that left them saddled with considerable debt.
Because their debts exceeded the limits for proceeding in
bankruptcy under Chapter 13 of the Code, they filed a
voluntary petition for relief under Chapter 11 in the U.S.
Bankruptcy Court for the Eastern District of Virginia. 6
Debtors have continued *567 to own and operate their
auto body shop as debtors in possession throughout these
proceedings.
In 2010, Debtors filed a Chapter 11 Plan of
Reorganization (“the Plan”) with the bankruptcy court.
The Debtors' Plan proposed segregating creditors into
four classes: Class I represented a $3.5 million claim by
Access Bank, secured by Debtors' real property; Class
II consisted of a claim held by an automobile lender
and secured by an interest in Debtors' vehicle; Class III
contained most general unsecured claims; and Class IV
consisted of Access Bank's unsecured claims. The Plan
provided that Debtors would continue to own and operate

Ballots were distributed to the creditors impaired by the
Plan. Access Bank, the sole holder of claims in Class I
and Class IV, voted to approve the Plan. The Class II
creditor did not vote. Discover Bank, the holder of a
relatively small Class III unsecured claim, was the only
other creditor to return a ballot, and voted to reject the
Plan.
Nevertheless, Debtors sought to have the district court
engage in a cram down to confirm the Plan over
Discover Bank's dissent. While acknowledging that under
the absolute priority rule, they would not be able to
retain their auto body business, Debtors argued that
the bankruptcy court should adopt the “broad view” of
the BAPCPA amendments, and hold that the absolute
priority rule no longer applied to individual Chapter 11
debtors. Debtors maintained that if they were forced to
comply with the absolute priority rule, they would have
to liquidate their business to effectuate a cram down.
Without their business, however, they would lack a source
of income, and be unable to make payments under the
Plan.
The bankruptcy court was not persuaded by Debtors'
arguments and agreed with those courts that have held
that Congress did not intend to abrogate the absolute
priority rule in the case of individual Chapter 11 debtors.
Rather, the court adopted the “narrow view” that the
BAPCPA amendments “merely allowed a debtor to
keep post-petition earnings and other property acquired
after the commencement of the case.” Maharaj, 449
B.R. at 492 (citation omitted). Although the court
expressed considerable sympathy for Debtors' plight and
emphasized that neither the broad nor the narrow analysis
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is “free from doubt,” id. at 493, the court entered an order
denying confirmation of the Plan.

Joseph's Ministries, Inc., 657 F.3d 189, 191 (4th Cir.2011)
(internal quotation marks and citation omitted).

[4] Accordingly, we begin our analysis by reference to
the language of the BAPCPA, which we conclude is
ambiguous because it is susceptible to more than one
reasonable interpretation. We then look to the specific
and broader context within which Congress enacted
the BAPCPA, as well as a familiar canon of statutory
construction, the presumption against implied repeal,
and conclude that Congress did not intend to abrogate
the absolute priority rule. Thus, notwithstanding the
ambiguity of the plain language of the relevant BAPCPA
provisions, when the 2005 BAPCPA amendments are
viewed in light of the specific context in which they were
III.
enacted and the broader context of the BAPCPA and the
[1] [2] [3] This appeal presents a question of statutory field of bankruptcy law, we arrive at the conclusion that
Congress did not intend to alter longstanding bankruptcy
interpretation, which we review de novo. E.E.O.C. v.
practice by effecting an implied repeal of the absolute
Great Steaks, Inc., 667 F.3d 510, 519 (4th Cir.2012). As we
priority rule for individual debtors proceeding under
have emphasized,
Chapter 11. Finally, we consider, and reject, appellants'
“[t]he starting point for any issue of statutory
public policy contentions as unfounded.
interpretation ... is the language of the statute itself.”
United States v. Bly, 510 F.3d 453, 460 (4th Cir.2007).
“In that regard, we must first determine whether the
A.
language at issue has a plain and unambiguous meaning
with regard to the particular dispute ... and our inquiry
To determine whether the statutes at issue here have a
must cease if the statutory language is unambiguous and
plain meaning, and are not ambiguous, we begin with
the statutory scheme is coherent and consistent.” Id.
the plain language of the provisions at issue, and note
(omission in original) (quoting United States v. Hayes,
that we must read §§ 1115 and 1129(b)(2)(B)(ii) both
482 F.3d 749, 752 (4th Cir.2007), rev'd on other grounds,
individually and together. *569 Specifically, we must
555 U.S. 415, 129 S.Ct. 1079, 172 L.Ed.2d 816 (2009)
determine the meaning of the Congressional language
(internal quotation marks omitted). “We determine the
“property included in the estate under section 1115” found
‘plainness or ambiguity of the statutory language ... by
in § 1129(b)(2)(B)(ii) and “property of the estate includes,
reference to the language itself, the specific context in
in addition to the property specified in section 541” found
which that language is used, and the broader context of
in § 1115.
the statute as a whole.’ ” United States v. Thompson–
Riviere, 561 F.3d 345, 354–55 (4th Cir.2009) (omission
There are two competing constructions of the “included in
in original) (quoting Robinson v. Shell Oil Co., 519 U.S.
the estate” language. On one view, the phrase “included
337, 341, 117 S.Ct. 843, 136 L.Ed.2d 808 (1997).
in” means the equivalent of “added to,” since property
Debtors noted a timely appeal of the bankruptcy court's
order. On its own motion, the bankruptcy court certified
its order for direct appeal to this Court pursuant to 28
U.S.C. § 158(d)(2)(A)(i) (allowing a direct appeal when the
judgment “involves *568 a question of law as to which
there is no controlling decision of the court of appeals for
the circuit or of the Supreme Court of the United States,
or involves a matter of public importance”). A panel of
this Court then authorized Debtors' direct appeal. See id.

Ignacio v. United States, 674 F.3d 252, 254 (4th Cir.2012).
Furthermore, a statute is ambiguous if it “lends itself
to more than one reasonable interpretation[.]” Newport
News Shipbuilding & Dry Dock Co. v. Brown, 376 F.3d 245,
248 (4th Cir.2004). The matter of statutory ambiguity is
an important one because “[i]f the statute is unambiguous,
our inquiry into Congress' intent is at an end, for if the
language is plain and the statutory scheme is coherent and
consistent, we need not inquire further.” Kennedy v. St.

of the estate has long been defined under § 541. On
another view, however, this language “included in” means
something closer to “referenced” in § 1115, in which case §
541 was merely “absorbed” and “superseded” into § 1115
for individual Chapter 11 debtors. See, e.g., Kamell, 451
B.R. at 509. On the face of the statute, either construction
is plausible.
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The same is true with respect to the “in addition to the
property specified in section 541” language found in §
1115. Court–Assigned Amicus 7 in this case asks us to
treat that language as a signpost, used only to note that §
541 property is already included in the bankruptcy estate,
because it is set aside from the rest of § 1115 by a comma
and a dash, indicating that it is “not essential” to the
statute's meaning. Br. of Court–Assigned Amicus Counsel
at 21. Stated differently, because § 541 independently
includes all § 541 property in the estate, it would be a
redundancy to “reinclude” that property through the §
1115 language. On the other hand, several bankruptcy
courts have noted that a plausible reading of that language
(coupled with the “included in the estate” language)
indicates that § 541 operates in § 1115 as a subset of § 1115.
See, e.g., Friedman, 466 B.R. at 482. By that construction,
§ 541 property, which is referenced by § 1115, is literally
“property included in the estate under § 1115.”
In light of the foregoing, we conclude that the language
of § 1129(b)(2)(B)(ii) and § 1115 lends itself to more than
one reasonable interpretation, and thus does not have a
“plain” meaning. Perhaps the only thing that is clear and
plain is that the courts that have considered this issue have
arrived at plausible, competing arguments as to why their
respective approaches are consistent with Congressional
purpose in enacting BAPCPA. In short, the meaning of
the BAPCPA amendments is anything but “plain.” It
is ambiguous. See Friedman, 466 B.R. at 485 (Jury, J.,
dissenting) (“[T]he meaning of the words is not plain.
There can be more than one cogent interpretation of their
meaning and intent[.]”).

B.
As we discussed above, in addition to analyzing the
plainness or ambiguity the statute's language, we must also
look to the specific context in which that language is used,
and the broader context of the statute as a whole. In doing
so, we find persuasive the argument that the amendment
to § 1129(b)(2)(B)(ii) preserved the absolute priority rule
as it operated prior to the passage of BAPCPA.
[P]rior to BAPCPA, property of
the estate did not include postpetition acquired property and
earnings for individuals and nonindividuals alike. Hence, post-

petition acquired property and
earnings could be retained by
a Chapter 11 debtor, individual
and non-individual alike, without
running afoul of the [absolute
priority rule]. The addition of §
1115 potentially changed that *570
by adding to the property of the
estate of an individual post-petition
acquired property and earnings.
Without a corresponding change to §
1129(b)(2)(B)(ii), individual debtors
could no longer retain post-petition
acquired property and earnings if
they wished to “cram down” a plan.
By adding the language excepting
the § 1115 property from the
[absolute priority rule] of § 1129(b)
(2)(B)(ii), Congress merely ensured
that the [absolute priority rule]
would be the same as it had been
prior to BAPCPA and be the same
for all Chapter 11 debtors. In other
words, what Congress took from the
individual debtor with its § 1115–
hand, it returned for application of
the [absolute priority rule] with its §
1129(b)(2)(B)(ii)-hand.
Karlovich, 456 B.R. 677, 681. In this respect we do not
agree with the claim, advanced by some of the “broad
view” courts, e.g., Tegeder, 369 B.R. at 480, that a
narrow reading of the amendments renders § 1115 trivial.
To the contrary, the “narrow view” of § 1115 “brings
post-petition acquired property into the estate, thereby
extending the automatic stay in Chapter 11 cases to an
individual debtor's postpetition earnings and subject[ing]
those earnings to the various tests for confirmation of
the Chapter 11 plan.” Gelin, 437 B.R. at 442 (citation
omitted). At the same time, § 1129(b)(2)(B)(ii) permits
the debtor to retain that property during the Chapter 11
proceeding and not put it at risk in a cram down analysis.
In our view, the context demonstrates that Congress
intended § 1115 to add property to the estate already
established by § 541. This position is supported by the
Sixth Circuit's holding in In re Seafort, 669 F.3d 662
(6th Cir.2012), in which the court interpreted § 1306(a)—
the parallel Chapter 13 provision to § 1115. 8 The Sixth
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Circuit interpreted the statute as follows: “Section 1306(a)
expressly incorporates § 541. Read together, § 541 fixes
property of the estate as of the date of filing, while §
1306 adds to the ‘property of the estate’ property interests
which arise post-petition.” Seafort, 669 F.3d at 667.

C.
Strongly supporting our conclusion that the BAPCPA
amendments did not abrogate the absolute priority rule
is the Supreme Court's view, especially in the bankruptcy
context, that implied repeal is strongly disfavored. Indeed,
Debtors concede that adoption of their position would
represent a significant departure from pre-BAPCPA
bankruptcy practice. See Debtors' Opening Br. at 18
(“[E]limination of the absolute priority rule represents a
significant change from pre-BAPCPA law.”).
[5] As a general matter, “ ‘repeals by implication are not
favored,’ and therefore, ‘the intention of the legislature
to repeal must be clear and manifest.’ ” The Last Best
Beef, LLC v. Dudas, 506 F.3d 333, 338 (4th Cir.2007)
(quoting TVA v. Hill, 437 U.S. 153, 189, 98 S.Ct. 2279,
57 L.Ed.2d 117 (1978)); see Hui v. Castaneda, ––– U.S.
––––, 130 S.Ct. 1845, 1853, 176 L.Ed.2d 703 (2010) (“As
we have emphasized, *571 repeals by implication are not
favored and will not be presumed unless the intention of
the legislature to repeal is clear and manifest.” (quoting
Hawaii v. Office of Hawaiian Affairs, 556 U.S. 163, 175,
129 S.Ct. 1436, 173 L.Ed.2d 333 (2009))).
[6] The canon against implied repeal is particularly
strong in the field of bankruptcy law. In interpreting
the Code, we are mindful that courts “will not read
the Bankruptcy Code to erode past bankruptcy practice
absent a clear indication that Congress intended such
a departure.” Hamilton v. Lanning, ––– U.S. ––––, 130
S.Ct. 2464, 2467, 177 L.Ed.2d 23 (2010); see also Hall
v. United States, ––– U.S. ––––, 132 S.Ct. 1882, 1890–
91, 182 L.Ed.2d 840 (2012) (same) (citing Cohen v. de
la Cruz, 523 U.S. 213, 221, 118 S.Ct. 1212, 140 L.Ed.2d
341 (1998)); cf. Midlantic Nat. Bank v. N.J. Dep't of
Envtl. Prot., 474 U.S. 494, 501, 106 S.Ct. 755, 88 L.Ed.2d
859 (1986) (citing Swarts v. Hammer, 194 U.S. 441,
444, 24 S.Ct. 695, 48 L.Ed. 1060 (1904)) (“If Congress
wishes to grant the trustee an extraordinary exemption
from nonbankruptcy law, the intention would be clearly
expressed, not left to be collected or inferred from

disputable considerations of convenience in administering
the estate of the bankrupt.”); Palmer v. Massachusetts,
308 U.S. 79, 85, 60 S.Ct. 34, 84 L.Ed. 93 (1939) (“If
this old and familiar power of the states was withdrawn
when Congress gave district courts bankruptcy powers
over railroads, we ought to find language fitting for so
drastic a change.”); In re Timbers of Inwood Forest Assocs.,
Ltd., 793 F.2d 1380, 1382 (5th Cir.1986) (“We think it
unlikely that Congress would have adopted such a rule—
entailing, as it does, major changes in the way in which
a reorganization proceeding is conducted—without clear,
unequivocal statements to that effect in the bankruptcy
statute, or, at least, in its legislative history.”).
In discussing whether Congress, in enacting the Chandler
Act of 1938, intended to extend the jurisdiction of
bankruptcy courts over certain mortgage lien enforcement
actions, the Supreme Court worried that “[i]f [the statute]
is read to extend the power of the bankruptcy court to the
present situation, the four month period [governing the
delivery of certain property to the bankruptcy court] will
have acquired a new significance in bankruptcy law.” In
re John M. Russell, Inc., 318 U.S. 515, 521, 63 S.Ct. 687,
87 L.Ed. 954 (1943). The Court continued: “[w]e cannot
help but think that if Congress had set out to make such a
major change, some clear and unambiguous indication of
that purpose would appear.” Id.
Below, we discuss the ambiguous language of the statute
and sparse legislative history and conclude that Congress
made no clear statement of repeal. We go on to consider,
and reject, Debtors' and their amici's contention that
Congress repealed the absolute priority rule with the
intent of harmonizing Chapter 11 and Chapter 13 for
individual debtors.

1.
Looking to the text of both §§ 1129(b)(2)(B)(ii) and
1115, we find no clear indication that Congress intended
to abrogate the longstanding absolute priority rule for
individual Chapter 11 debtors. As we discussed above, the
language at issue is ambiguous, and we are unable to draw
from it a clear Congressional intent to abrogate the rule.
To the contrary, we are in agreement with those courts
that have concluded that, if Congress intended to abrogate
such a well-established rule of bankruptcy jurisprudence,

© 2018 Thomson Reuters. No claim to original U.S. Government Works.

10

In re Maharaj, 681 F.3d 558 (2012)
67 Collier Bankr.Cas.2d 1429, 56 Bankr.Ct.Dec. 166, Bankr. L. Rep. P 82,289

it could have done so in a far less convoluted manner.
*572 As the Kamell court persuasively observed:
[T]he [absolute priority rule] or something very like it
has been acknowledged as far back as at least the 1890's.
It has long been held that major changes to existing
practice will not be inferred unless clearly mandated.
Further, as observed by the U.S. Supreme Court when
it upheld application of the [absolute priority rule] in
Norwest Bank Worthington v. Ahlers, despite the newly
enacted Chapter 12, “where, as here, Congress adopts
a new law ... it normally can be presumed to have had
knowledge of the interpretation given to the old law.”
From such awkward and convoluted language the court
cannot infer that Congress truly intended such a wide
and important change in individual Chapter 11 practice
as discarding the [absolute priority rule].
451 B.R. at 509–10 (internal citations, alterations, and
quotation marks omitted). 9
Similarly, there is simply no clear indication from the
language of either §§ 1129(b)(2)(B)(ii) or 1115 that
Congress intended such a dramatic departure from preBAPCPA bankruptcy practice. Absent such a clear
statement, we must refrain from adopting the “broad
view” and cannot conclude that the absolute priority rule
has been abrogated for individual debtors in a Chapter 11
proceeding.
Furthermore, there is nothing in the BAPCPA's legislative
history that suggests that Congress intended to repeal
the absolute priority rule. To say the least, that would
be an odd occurrence for such a significant change.
As many courts in a variety of contexts have noted,
BAPCPA's legislative history is sparse. See, e.g., In re
Jass, 340 B.R. 411, 416 (Bankr.D.Utah 2006) (internal
citation and quotation marks omitted) (noting that
“the Congressional record is largely silent because the
only records available are little more than a gloss
of the statutory language of BAPCPA”); In re Davis,
348 B.R. 449, 457 (Bankr.E.D.Mich.2006) (describing
BAPCPA's legislative history as “scant”). A glean of
the Congressional record reveals that there is simply no
indication whatsoever that Congress intended to repeal
the absolute priority rule for individual debtors.
The lack of any clear statement, either in the text of §
1129(b)(2)(B)(ii) or the legislative history of BAPCPA, is
fatal to the “broad view” for at least two reasons. First,

as Court–Assigned Amicus Counsel notes, Congress does
discuss in the BAPCPA legislative history instances where
BAPCPA changes longstanding bankruptcy practice. See
H.R. Rep. 109–31(I) at *97. But in the section of the
legislative history appearing beneath the label “Consumer
Creditor Bankruptcy Protections” there is simply no
mention whatsoever of abrogation of the absolute priority
rule. This Congressional silence is telling.
Second, the “narrow view” is supported by the history
of the absolute priority rule, as described at the outset
of our opinion. When Congress amended the Act in
1952 to eliminate the “fair and equitable” requirement,
it clearly explained its actions in the accompanying
legislative history. Not only did Congress amend the
Act to state that plan confirmation shall not be refused
because “the interest of a debtor ... will be preserved under
the arrangement,” *573 but Congress explained itself in
the Congressional Record: “[T]he fair and equitable rule ...
cannot realistically be applied[.]” See H.R. Rep. 82–2320.
History shows that Congress knows how to abrogate the
absolute priority rule, and it has not done so here.

2.
Nor are we persuaded by the contention, advanced
by Debtors and their amici, that all the foregoing is
overridden because abrogation of the absolute priority
rule for individual Chapter 11 debtors is congruent
with the Congressional goal of harmonizing Chapter 11
proceedings for individuals with those in Chapter 13.
They note that prior to 2005, individual debtors had the
option of proceeding under Chapter 7, in which case the
debtor could retain certain exempt property and obtain a
discharge of debt. BAPCPA, however, amended Chapter
7 to include a means test as a barrier for the use of
Chapter 7 by some debtors. 11 U.S.C. § 707(b). Thus,
debtors earning over a certain median income must either
proceed under Chapter 11 or Chapter 13. Debtors who are
unable to utilize Chapter 7, and whose debts exceed the
limits found at § 109(e), must proceed under Chapter 11.
According to the argument advanced by Debtors and their
amici, the Congressional goal of forcing certain debtors
who would otherwise proceed under Chapter 7 to repay
their creditors from their disposable income would be
thwarted if Chapter 11 was not a viable alternative for
those ineligible for Chapter 13. Br. of Amicus NACBA at
14.
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Putting aside for now the difficulty of assuming that
Congress intended such a sea change without a clear
statement either in the Code or the legislative history, we
are still not persuaded that Congress intended to do so.
First, we again encounter the problem that Congress could
have effected the changes that Debtors argue it sought
in a far less awkward and convoluted manner by simply
raising the Chapter 13 debt limits and making additional
individuals eligible to proceed under that chapter. See
Karlovich, 456 B.R. at 682; see also Mullins, 435 B.R.
at 360–61 (“[I]f it had been the intent of Congress to
eliminate entirely the operation of the [absolute priority
rule] from individual chapter 11 cases, it would have been
much clearer, easier and more direct for it to have said
simply in § 1129(b)(2)(B)(ii) ‘except that in a case in which
the debtor is an individual, this provision shall not apply’
in lieu of the language which it did use....”).
More importantly, however, we are not in accord with
those courts adopting the “broad view” on the supposition
that Congress was necessarily attempting to make Chapter
11 for individuals function in all respects more like
Chapter 13. As the Gbadebo court observed:
Each one of these new provisions appears designed
to impose greater burdens on individual chapter 11
debtors' rights so as to ensure a greater payout to
creditors. This was a frequently expressed overall
purpose of BAPCPA: i.e., to ensure that debtors who
can pay back a portion of their debts do so. No one who
reads BAPCPA as a whole can reasonably conclude that
it was designed to enhance the individual debtor's “fresh
start.”
The Shat Court asserts that the [absolute priority rule]
makes it virtually impossible for an individual Chapter
11 debtor to confirm a plan that does not provide for
payment in full to the holders of unsecured claims.
To the contrary, such a plan may be confirmed if the
holders of such claims vote in favor of the plan. They are
likely to do so if a reasonable dividend is proposed, and
*574 they conclude that they will receive no dividend
in a Chapter 7 case.
431 B.R. at 229–30. It may well be that Congress intended
in some respects to harmonize the provisions of Chapter
11 as they relate to individual debtors with those of
Chapter 13. However, neither the language of the statute
nor the legislative history of BAPCPA compels such a

conclusion, and much less so that Congress intended such
a dramatic change in bankruptcy law as abrogation of the
absolute priority rule.

D.
Because we conclude, based on our analysis of the specific
and broader context of the BAPCPA, that Congress
did not intend to repeal the absolute priority rule for
individual debtors in Chapter 11 cases, we are not
obligated to consider Debtors and amici's public policy
arguments. Cf. Hall, 132 S.Ct. at 1893 (“[T]here may
be compelling policy reasons for treating postpetition
income tax liabilities as dischargeable. But if Congress
intended that result, it did not so provide in the statute.”).
Even were public policy considerations pertinent to our
decision, however, we do not agree that public policy
necessarily supports Debtors' interpretation of the Code.
Moreover, in view of the strong arguments recited above
supporting the “narrow view,” relying on a vague public
policy rationale would be the weakest of reeds upon which
to reach a contrary conclusion.
Debtors' primary contention on appeal with respect to
policy is that continued application of the absolute
priority rule for individual Chapter 11 debtors makes
it more difficult to confirm a plan of reorganization,
contrary to the goals of Chapter 11. The rule, the
argument goes, is antithetical to the aims of Chapter 11
because if a debtor who is a sole proprietor is forced to sell
a business that is a sole source of income, the debtor will
have insufficient means to fund payments under the plan.
First, as noted above, we do not agree that Congress,
in enacting BAPCPA, necessarily intended to provide
greater benefits to debtors as compared to protections for
creditors. The second full paragraph of the House Report
on BAPCPA describes the BAPCPA amendments in favor
of the interests of creditors:
the proposed reforms respond to
many of the factors contributing
to the increase in consumer
bankruptcy filings, such as lack
of personal financial accountability,
the proliferation of serial filings, and
the absence of effective oversight
to eliminate abuse in the system.

© 2018 Thomson Reuters. No claim to original U.S. Government Works.

12

In re Maharaj, 681 F.3d 558 (2012)
67 Collier Bankr.Cas.2d 1429, 56 Bankr.Ct.Dec. 166, Bankr. L. Rep. P 82,289

The heart of the bill's consumer
bankruptcy reforms consists of
the implementation of an income/
expense
screening
mechanism
(“needs-based bankruptcy relief”
or “means testing”), which is
intended to ensure that debtors
repay creditors the maximum
they can afford. S. 256 also
establishes new eligibility standards
for consumer bankruptcy relief
and includes provisions intended
to deter serial and abusive
bankruptcy filings. It substantially
augments the responsibilities of
those charged with administering
consumer bankruptcy cases as well
as those who counsel debtors with
respect to obtaining such relief. In
addition, the bill caps the amount
of homestead equity a debtor may
shield from creditors, under certain
circumstances.
H.R.Rep. No. 109–31(I), *89. The next paragraph,
discussing the additional consumer protections found in
BAPCPA, is silent with respect to the absolute priority
rule. It is for this reason that we agree with the Gbadebo
court's assessment that “[n]o one who reads BAPCPA as
a whole can reasonably conclude that it was designed to
enhance the individual debtor's ‘fresh start.’ ” 431 B.R. at
229.
*575 We also reject Debtors' argument that retention
of the absolute priority rule for individual debtors
makes confirmation impossible. The absolute priority
rule unquestionably applied to individuals from 1978 to
2005, and during that time classes of unsecured creditors
were always able to take advantage of the rule to veto
confirmation of a plan where a debtor sought to retain
property. See Ahlers, 485 U.S. at 202, 108 S.Ct. 963
(“There is little doubt that a reorganization plan in which
respondents retain an equity interest in [their] farm is
contrary to the [absolute priority rule].”). “Faced with
statutory silence, we presume that Congress is aware of
the legal context in which it is legislating.” Palisades
Collections LLC v. Shorts, 552 F.3d 327, 334 n. 4 (4th
Cir.2008) (internal alterations omitted); see Hall, 132 S.Ct.
at 1893 (“When Congress amends the bankruptcy laws,

it does not write on a clean slate.”) (quoting Dewsnup
v. Timm, 502 U.S. 410, 419, 112 S.Ct. 773, 116 L.Ed.2d
903 (1992)) (internal quotation marks omitted). Debtors
would have us hold that Congress decided to address this
“harsh” outcome in the most oblique way possible, and
yet omit any mention of this remedy from the legislative
history. That, we are not prepared to do.
Moreover, we remain unconvinced that the doom and
gloom scenario presented by Debtors is an accurate
picture of the state of bankruptcy law. Debtors assume
that, if the absolute priority rule is left intact, consensual
confirmation is virtually impossible. To the contrary, plan
acceptance is still very much a possibility, even within
the confines of the absolute priority rule. Debtors “may
negotiate a consensual plan, pay higher dividends, pay
dissenting classes in full, or comply with the [absolute
priority rule] by contributing prepetition property.”
Friedman, 466 B.R. at 491 (Jury, J., dissenting) (citing
Kamell, 451 B.R. at 512; Gbadebo, 431 B.R. at 229–30).

IV.
As the bankruptcy court below observed, no analysis of
this issue is “free from doubt.” However, for the reasons
set forth above, we believe that Congress did not intend to
abrogate the absolute priority rule for individual Chapter
11 debtors. The dramatic nature of such a departure from
longstanding pre-BAPCPA law, the ambiguous language
of the statutes, and the total lack of any indication
in the legislative history of such an intent, lead us to
conclude that Congress intended to and did preserve the
absolute priority rule. Congress knows how to eliminate
or partially abrogate the absolute priority rule; it has done
so before, but did not do so again in BAPCPA.
Accordingly, we conclude that the absolute priority rule as
it applies to individual debtors in Chapter 11 has not been
abrogated by BAPCPA, and we affirm the bankruptcy
court's order denying plan confirmation.
AFFIRMED

All Citations
681 F.3d 558, 67 Collier Bankr.Cas.2d 1429, 56
Bankr.Ct.Dec. 166, Bankr. L. Rep. P 82,289
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Footnotes

1
2

3
4

5
6

7
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A debtor proceeding under Chapter 11 is termed a debtor in possession under 11 U.S.C. § 1101, but for simplicity we
use the generic term “debtor” for purposes of this opinion.
Although Congress enacted federal bankruptcy laws in 1800, 1841, and 1867, the Bankruptcy Act of 1898, 30 Stat. 544,
“marked the beginning of the era of permanent federal bankruptcy legislation.” Charles Jordan Tabb, The History of the
Bankruptcy Laws in the United States, 3 Am. Bankr.Inst. L.Rev. 5, 23 (1995). As the Supreme Court later stated, the
purpose of the Act was to afford the emancipated debtor “[t]he new opportunity in life and the clear field for future effort.”
Local Loan Co. v. Hunt, 292 U.S. 234, 244, 54 S.Ct. 695, 78 L.Ed. 1230 (1934).
Congress passed several amendments to the Act after 1898, but it undertook a complete overhaul of the bankruptcy
system with the passage of the Bankruptcy Reform Act of 1978; Pub.L. No. 95–598, 92 Stat. 2549, 2682 (1978). See.
e.g., Tabb, History of the Bankruptcy Laws, supra at 26–33. The Bankruptcy Reform Act replaced the (Bankruptcy) Act
with the Code, culminating “almost a decade of study and debate about bankruptcy reform [.]” Id. at 32.
The absolute priority rule remained a fixture of Chapter X of the Act, which was designed for public companies. See Ralph
A. Peeples, Staying In: Chapter 11, Close Corporations and the Absolute Priority Rule, 63 Am. Bankr.L.J. 65, 66 (1989).
The legislative history of the 1978 Act indicates that Congress perceived a need for the new Chapter 11 to have “the
flexibility of Chapter XI ... and ... the essence of the public protection features [i.e. the absolute priority rule] of current
Chapter X.” H.R. Rep. No. 95–595 at 224 (1978), reprinted in 1978 U.S.C.C.A.N. 5963 at 6183. “The areas of greatest
importance [in Chapter 11] are the financial standard for confirmation [later described as the absolute priority rule]; the
court hearing on the plan and the report on the plan to creditors and stockholders; the right to propose a plan; and the
appointment of a trustee.” Id.
We adopt the terminology frequently used by commentators and courts writing on the post-BAPCPA status of the absolute
priority rule. That is, the “broad view” represents a finding that the absolute priority rule has been abrogated by BAPCPA,
while the “narrow view” holds no abrogation has occurred.
“Only an individual with regular income that owes, on the date of the filing of the petition, noncontingent, liquidated,
unsecured debts of less than $360,475 and noncontingent, liquidated, secured debts of less than $1,081,400, or an
individual with regular income and such individual's spouse, except a stockbroker or a commodity broker, that owe, on
the date of the filing of the petition, noncontingent, liquidated, unsecured debts that aggregate less than $360,475 and
noncontingent, liquidated, secured debts of less than $1,081,400 may be a debtor under chapter 13 of this title.” 11
U.S.C. § 109(e) (footnotes omitted).
We thank court-assigned amicus counsel, the Appellate Litigation Program at Georgetown University Law Center, for its
able representation of the bankruptcy court's position in this matter.
11 U.S.C. § 1306(a) provides:
Property of the estate includes, in addition to the property specified in section 541 of this title—
(1) all property of the kind specified in such section that the debtor acquires after the commencement of the case
but before the case is closed, dismissed, or converted to a case under chapter 7, 11, or 12 of this title, whichever
occurs first; and
(2) earnings from services performed by the debtor after the commencement of the case but before the case is
closed, dismissed, or converted to a case under chapter 7, 11, or 12 of this title, whichever occurs first.
In addition, as at least one bankruptcy court has noted, the “broad view” of the BAPCPA amendments may render
certain parts of the Code superfluous. “The language ‘in addition to the property specified in section 541’ ... would render
surplusage the words ‘all property of the kind specified in section 541’ in Section 1115(a)(1), if Section 1115 is interpreted
to include all property of the estate.” Stephens, 445 B.R. at 820–21.
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(D.C. Cir.1985). This follows because, as stated in Nken v.
Holder, 556 U.S. 418, 427 (2009):
A stay is an “intrusion into the ordinary processes of
administration and judicial review,” Virginia Petroleum
Jobbers Assn. v. Federal Power Comm'n, 259 F.2d 921,
925 (C.A.D.C.1958) (per curiam), and accordingly “is
not a matter of right, even if irreparable injury might
otherwise result to the appellant,” Virginian R. Co. v.
United States, 272 U.S. 658, 672, 47 S.Ct. 222, 71 L.Ed.
463 (1926). The parties and the public, while entitled to
both careful review and a meaningful decision, are also
generally entitled to the prompt execution of orders that
the legislature has made final.

II

Attorneys and Law Firms
Douglas N. Gottron, Morris Palerm, LLC, Rockville,
MD, for Debtor.
Opinion

I next address the standard for a stay pending appeal.

A.

MEMORANDUM DECISION AND ORDER
DENYING MOTION FOR STAY PENDING APPEAL
S. MARTIN TEEL, JR., U.S. BANKRUPTCY JUDGE
*1 The debtor has moved for a stay pending the appeal
of this court's Order Terminating Automatic Stay (Real
Property at 15712 Jones Lane, Gaithersburg, Maryland
20878) (Dkt. No. 141), entered in favor of MTGLQ
Investors, LP, Movant (Rushmore Loan Management
Services, LLC, Servicer) (“MTGLQ”). That order granted
relief from the automatic stay of 11 U.S.C. § 362(a) to
permit MTGLQ to proceed to foreclose upon the debtor's
real property on Jones Lane, property that the debtor
concedes lacks equity. The motion for a stay pending
appeal must be denied.

I
Granting a stay pending appeal is “always an
extraordinary remedy,” Bhd. of Railway & Steamship
Clerks v. Nat'l Mediation Bd., 374 F.2d 269, 275
(D.C.Cir.1966), and the moving party carries a heavy
burden to demonstrate that the stay is warranted, Cuomo
v. U.S. Nuclear Regulatory Comm'n, 772 F.2d 972, 974

In exercising its discretion in deciding whether to grant a
stay pending appeal, a court considers:
four factors: “(1) whether the stay applicant has made
a strong showing that he is likely to succeed on the
merits; (2) whether the applicant will be irreparably
injured absent a stay; (3) whether issuance of the stay
will substantially injure the other parties interested in
the proceeding; and (4) where the public interest lies.”
Nken, 556 U.S. at 434 (2009) (quoting Hilton v. Braunskill,
481 U.S. 770, 776 (1987)). “The party requesting a stay
bears the burden of showing that the circumstances justify
an exercise of that discretion.” Nken, 556 U.S. at 433–
34. The first two of these factors “are the most critical,”
and “[i]t is not enough that the chance of success on the
merits be ‘better than negligible.’ ” Nken, 556 U.S. at 434
(quoting Sofinet v. INS, 188 F.3d 703, 707 (7th Cir.1999)).
More than a mere “possibililty” of relief is required. Id.
At a minimum, the appellant must show that there is a
substantial case for relief on the merits. Lair v. Bullock,
697 F.3d 1200, 1204 (9th Cir.2012). Similarly, more than a
mere “possibility” of irreparable harm to the movant must
be shown. Nken, 556 U.S. at 434–35.
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B.
MTGLQ contends that Winter v. Natural Res. Defense
Council, Inc., 555 U.S. 7, 22 (2008), sets forth the
applicable standard for a stay pending appeal in this case.
I need not decide whether Winter applies.
*2 Winter addressed the standards for granting a
preliminary injunction, not a stay pending appeal. For
the following reasons, arguably what is at stake here
is an injunction pending appeal. The automatic stay
of 11 U.S.C. § 362(a) merely preserved the status quo
until the bankruptcy court could decide whether the stay
should be terminated under 11 U.S.C. § 362(d). The
bankruptcy court granted relief from the automatic stay
under 11 U.S.C. § 362(d)(2) because the debtor failed to
demonstrate, as was her burden under 11 U.S.C. § 362(g),
that the property (in which the debtor concedes there is
no equity) was necessary for an effective reorganization.
In other words, the debtor failed to demonstrate that
MTGLQ should remain enjoined from conducting a
foreclosure sale. Granting the motion for a stay would
enjoin MTGLQ from conducting a foreclosure sale by
undoing the termination of the automatic stay that the
debtor was required to show should remain in place.
However, it does not matter whether Winter or Nken
applies. First, MTGLQ does not need to rely on Winter
if, arguendo, the Winter test for obtaining a preliminary
injunction could be viewed as more difficult to meet than
the Nken test for obtaining a stay pending appeal: under
the standards set forth in Nken, the requested stay pending
appeal must be denied.
Second, Winter' s standards for a preliminary injunction
are practically identical to those for a stay pending appeal.
Under Winter, 555 U.S. at 20:
A plaintiff seeking a preliminary
injunction must establish that he is
likely to succeed on the merits, that
he is likely to suffer irreparable harm
in the absence of preliminary relief,
that the balance of equities tips in his
favor, and that an injunction is in the
public interest.
(Citations omitted.) Many courts view a stay pending
appeal and an injunction pending appeal as governed

by the same standard. See, e.g., McCammon v. United
States, 584 F.Supp.2d 193, 196 (D.D.C.2008) (“motions
for an injunction pending appeal are governed by the same
standard as motions for stay pending appeal”). Indeed,
Nken adopted as applicable to a motion for a stay pending
appeal Winter' s view that more than a mere “possibililty”
of relief is required to obtain a preliminary injunction. 1

III
Considering the factors set forth in Nken, the debtor is
clearly not entitled to a stay pending appeal.

A.
As to the first factor of whether there is a likelihood of
success pending appeal, the debtor has no possibility of
prevailing on appeal. The appeal is frivolous.
Under 11 U.S.C. § 362(d)(2), the bankruptcy court was
required to grant relief from the automatic stay:
with respect to a stay of an act against property under
subsection (a) of this section, if—
(A) the debtor does not have an equity in such
property; and
(B) such property is not necessary to an effective
reorganization[.]
The bankruptcy court correctly determined that it was
required to grant relief from the automatic stay pursuant
to that provision.
A party seeking to lift the stay “has the burden of proof on
the issue of the debtor's equity in the property.” 11 U.S.C.
§ 362(g)(1); however, the debtor has “the burden of proof
on all other issues.” 11 U.S.C. § 362(g)(2). Here, there was
no dispute that the debtor does not have any equity in
the property at issue within the meaning of § 362(d)(2)
(A). At the hearing, MTGLQ's claim stood at $997,521.33,
close to a million dollars, and far in excess of the value
of the property as evidenced by the debtor's attempt to
have the court value the property as worth $285,000.00.
Accordingly, relief from the stay was necessary unless the
debtor showed under § 362(d)(2)(B) that the property is
necessary for an effective reorganization, as the burden in
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that regard is on the debtor. United Sav. Ass'n v. Timbers
of Inwood Forest Assocs., Ltd., 484 U.S. 365, 376 (1988).
*3 Under the standard set by the Supreme Court in
Timbers, to establish that the property is necessary for
an effective reorganization under § 362(d)(2)(B), a debtor
is required to show that “the property is essential for an
effective reorganization that is in prospect. This means ...
that there must be a reasonable possibility of a successful
reorganization within a reasonable time.” 484 U.S. at 376
(citations and internal quotations omitted). Here, there is
no possibility of a confirmed plan when MTGLQ desires
to proceed with a foreclosure sale instead of dealing with
the debtor via a reorganization plan. As discussed below,
if MTGLQ, as it has made clear, will vote its unsecured
claim in favor of rejection of any plan, it will be impossible
for the debtor to obtain a confirmed plan because the
debtor will be unable to comply with the absolute priority
rule embodied in 11 U.S.C. § 1129(b)(2)(B)(ii).
The debtor plainly is unable to pay the entire $997,521.33
owed to MTGLQ. For that reason, she has sought under
11 U.S.C. § 506(a) to bifurcate MTGLQ's claim into
a secured claim for the alleged $285,000 value of its
collateral and an unsecured claim for the balance of the
$921,2039.50 amount owed on the claim as of the petition
date. That unsecured claim will doom any plan. Whatever
the value of the collateral may be (ranging from the
value the debtor asserts to the value MTGLQ asserts),
the debtor cannot attain a confirmed plan in the face of
MTGLQ's obvious opposition to a plan being confirmed.
For this reason, the debtor's complaint regarding the
delay in obtaining a hearing to value the collateral is
meaningless.
Unless MTGLQ made an election under 11 U.S.C. §
1111(b) (an election it would not make because it would
prevent it from blocking confirmation of a plan), MTGLQ
would be entitled to cast a vote on the plan with respect
to the unsecured portion of its claim. Under 11 U.S.C.
§ 1126(c), with an exception of no relevance here, a plan
is not accepted by a class when the plan is rejected by
creditors “that hold at least two-thirds in amount ... of the
allowed claims of such class held by creditors ... that have
accepted or rejected such plan.” The unsecured claims
in the case, other than MTGLQ's unsecured claim, total
$13,396.37. 2 Even if MTGLQ's unsecured claim were
placed in the same class as those claims, the plan would be
rejected by the class under § 1126(c) if MTGLQ voted its

unsecured claim against confirmation because the amount
of its unsecured claim dwarfs the aggregate $13,396.37
amount of those other unsecured claims. 3
Because the class containing MTGLQ's unsecured claim
would be a rejecting class, a plan could not be confirmed.
This is because of the so-called absolute priority rule under
which a plan that allows a debtor to retain property cannot
be “crammed down” when a class of unsecured claims
has rejected the plan if the creditors in that class will not
be paid in full. In re Maharaj, 681 F.3d 558, 562 (4th
Cir.2012). The absolute priority rule is embodied in 11
U.S.C. § 1129(b)(2)(B)(ii), which requires with respect to
a rejecting class of unsecured claims that:
*4 the holder of any claim or
interest that is junior to the claims
of such class will not receive or
retain under the plan on account
of such junior claim or interest any
property, except that in a case in
which the debtor is an individual,
the debtor may retain property
included in the estate under section
1115, subject to the requirements of
subsection (a)(14) of this section[.]
In re Maharaj adopted the “narrow view” of the
amendments made in 2015 to § 1129(b)(2)(B)(ii), namely,
that the provision's reference to § 1115 only has “the
effect of allowing individual Chapter 11 debtors to retain
property and earnings acquired after the commencement
of the case that would otherwise be excluded under §
541(a)(6) & (7),” 681 F.3d at 563 (footnote omitted), and
did not abrogate the absolute priority rule with respect to
a debtor who is an individual. In other words, the absolute
priority rule remains in place under this provision with
respect to a property if, as is the case here, that property
was in existence on the petition date.
The debtor's argument regarding the possibility that a plan
could be confirmed despite the absolute priority rule is
this:
Debtor was prepared to submit a
Plan in which she would have reamortized the secured portion of
her loan such that the present value
of the stream of payments made
would have equaled or exceeded
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the fair market value of her Jones
Lane property. It was anticipated
that MTGLQ would have exercised
a Section 1111(b) election due to
the significantly higher loan balance
versus the said present value of the
stream of payments anticipated; in
which case it would have lost its right
to vote against Debtor's Plan.
Debtor's Reply to the Response to Emergency Motion to
Stay Filed by MTGLQ Investors, LP(Dkt. No. 156) at
4. However, MTGLQ could not be forced to make a
§ 1111(b) election, and its intention is to be allowed to
proceed with a foreclosure sale instead.
In addition, beyond the absolute priority rule there is
another reason why relief from the automatic stay was
required under § 362(d)(2). Even if the debtor were
to succeed in having the court value the collateral at
$285,000, the debtor did not show a reasonable possibility
of obtaining a confirmed plan because she failed to show a
reasonable possibility that she would be able to afford to
make the payments necessary to satisfy the requirements
under § 1129(b)(2)(A) regarding the treatment of an
allowed secured claim of $285,000. The debtor has not
presented any convincing argument that the bankruptcy
court committed plain error in its findings in that regard.
The debtor also urges that she could make adequate
protection payments, but lack of adequate protection is
an issue when relief is granted under § 362(d)(1), not
when relief is granted under § 362(d)(2). The standards
for stay relief under § 362(d)(1) and § 362(d)(2) are
independent and alternative. Can-*Alta Props., Ltd. v.
States Sav. Mortg. Co. (In re Can-* Alta Props., Ltd.), 87
B.R. 89, 90 (B.A.P. 9th Cir.1988). Therefore, an offer of
adequate protection payments was irrelevant to whether
stay relief should have been granted under § 362(d)(2). See
In re Ripon Self Storage, LLC, 2011 WL 3300087, Nos.
EL10–1325–HKiD, EL–10–1326–HKiD, 10–27215, at *5
(B.A.P. 9th Cir. Apr. 1, 2011).

B.
As to the second factor to be considered in addressing
a motion for a stay pending appeal, the debtor has not
shown that she will be irreparably injured absent a stay.

The property is an investment property that is worth far
less than the debt owed MTGLQ. She will lose nothing of
value if the property goes to foreclosure. She will lose the
opportunity to attempt to advance a plan dealing with the
property, but, as shown above, there is no possibility of
her obtaining a confirmed plan.

C.
*5 The first two factors, as already noted, are the most
critical factors, and they alone would warrant denying
a stay pending appeal. The third factor, the existence
of substantial harm to MTGLQ as the party opposing
a stay pending appeal, also weighs in favor of denying
a stay pending appeal. This bankruptcy case has been
pending since January 5, 2014, and the automatic stay has
prevented MTGLQ from exercising its foreclosure remedy
under nonbankruptcy law for that entire time. Staying
the court's order lifting the stay and thereby delaying
the exercise of the foreclosure remedy until an appeal is
decided would deprive MTGLQ of the rights it bargained
for under nonbankruptcy law when there is no chance of
a successful appeal and no bankruptcy reason to delay the
exercise of those rights. Upon conducting a foreclosure
sale, MTGLQ would be free to invest the proceeds of
that sale, and obtain a return on the investment of those
proceeds. Staying the foreclosure sale would mean a
delay in MTGLQ's having proceeds of its collateral upon
which it could earn a return. Staying the order lifting
the automatic stay would also mean that the scheduled
sale would be cancelled, and if the appeal is unsuccessful,
MTGLQ would later have to restart the noticing required
by Maryland law, thereby engendering even further delay.
There is no reason to attempt to fashion a supersedeas
bond requirement to protect MTGLQ when it is so plain
that the appeal is doomed to fail.

D.
The final factor to consider is the public interest. The
public interest weighs in favor of denying a stay pending
appeal when there demonstrably is no valid basis under
the Bankruptcy Code to continue staying MTGLQ's right
to proceed with a foreclosure sale. MTGLQ has gone
without receiving mortgage payments for a long time. It
is time to put an end to the debtor's delaying MTGLQ's
legitimate rights under nonbankruptcy law.
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ORDERED that the debtor's motion for a stay pending
appeal is DENIED.
IV
In accordance with the foregoing, it is

All Citations
Slip Copy, 2015 WL 9438479

Footnotes

1

2

3

But see, e.g., Respect Maine PAC v. McKee, 562 U.S. 996 (2010):
Such a request [to a reviewing court for an injunction pending review] “demands a significantly higher justification”
than a request for a stay, because unlike a stay, an injunction “does not simply suspend judicial alteration of the
status quo but grants judicial intervention that has been withheld by lower courts.” Ohio Citizens for Responsible
Energy, Inc. v. NRC, 479 U.S. 1312, 1313, 107 S.Ct. 682, 93 L.Ed.2d 692 (1986) (Scalia, J., in chambers).
Those other unsecured claims in the case consist of:
• an $825 claim owed Capitol One (allowed pursuant to the debtor's scheduling of that claim on the debtor's Schedule
F (Dkt. No. 23));
• a $417.88 claim owed pursuant to a judgment (scheduled on the debtor's amended Schedule D (Dkt. No. 40);
• a $5,000 second mortgage debt (scheduled on the debtor's amended Schedule D (Dkt. No. 40));
• a $6,379.62 claim filed by CACH, LLC; and
• a $773.87 claim filed by Portfolio Recovery Associates, LLC.
This was conceded at the hearing:
THE COURT: Let me ask you a question before we get there. What are the claims in this case? We are going to
have a huge deficiency claim on the part of the secured Creditor. And they [MTGLQ] are indicating they are unhappy
with the case. They are not going to vote in favor of the plan. They are going to swamp the class of unsecured
Creditors, aren't they?
MR. GOTTRON: Oh, absolutely, Your Honor.
Transcript of hearing of Oct. 5, 2015 (Dkt. No. 149) at 28.

End of Document
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means for its implementation, including
the “curing or waiving of any default,”
means that plan may include a provision
authorizing debtor to remedy any breach of
loan agreement and to return to pre-default
conditions. 11 U.S.C.A. § 1123(a)(5)(G).

840 F.3d 1137
United States Court of Appeals,
Ninth Circuit.
IN RE NEW INVESTMENTS, INC, Debtor.
Pacifica L 51 LLC, Creditor–Appellant,
v.
New Investments Inc., Debtor–Appellee.

2 Cases that cite this headnote
[2]

No. 13-36194
|
Argued and Submitted May
3, 2016—Seattle, Washington
|
Filed November 4, 2016
Synopsis
Background: Deed of trust lender objected to confirmation
of debtor's proposed Chapter 11 plan, which purported
to cure debtor's default on deed of trust loan by making
plan payments that included interest only at lower, predefault interest rate. The United States Bankruptcy Court
for the Western District of Washington, Marc Barreca, J.,
overruled lender's objection and entered order confirming
plan, and lender appealed.

On appeal, the Court of Appeals
reviews bankruptcy court's interpretation of
bankruptcy statutes de novo.
Cases that cite this headnote
[3]

Cases that cite this headnote
[4]

If statutory text is ambiguous, court may
employ other tools, such as legislative history,
to ascertain the meaning of ambiguous terms.
Cases that cite this headnote
[5]

Provision of Chapter 11 indicating that plan
of reorganization must provide adequate

Statutes
Burden of proof
Party contending that legislative act changed
settled law has burden of showing that the
legislature intended such a change.
Cases that cite this headnote

West Headnotes (11)
Bankruptcy
Curing defaults

Statutes
In general; factors considered
Statutes
Plain, literal, or clear meaning;
ambiguity

Berzon, Circuit Judge, filed dissenting opinion.

[1]

Statutes
Language
When construing statute, court begins with
language of statute.

[Holding:] The Court of Appeals, Murguia, Circuit Judge,
held that, while debtor, by curing default on deed of
trust loan, was entitled to return to pre-default conditions,
debtor could cure its default only in accordance with terms
of deed of trust loan agreement, which required payment
of post-default interest at higher default rate in order to
effect cure.

Reversed and remanded.

Bankruptcy
Conclusions of law; de novo review

[6]

Bankruptcy
Curing defaults
While Chapter 11 debtor, by curing default
on deed of trust loan, was entitled to return
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to pre-default conditions, debtor could cure
its default only in accordance with terms of
deed of trust loan agreement and governing
Washington law, a law which, because loan
agreement required payment of post-default
interest at higher default rate, mandated
payment of interest by debtor at higher default
rate in order to effect such a cure; merely by
proposing to cure default in Chapter 11 plan,
debtor did not become entitled to effect this
cure, contrary to terms of loan agreement,
by payments that included interest component
calculated at pre-default rate. 11 U.S.C.A. §
1123(d); Wash. Rev. Code Ann. § 61.24.090(1)
(a).
3 Cases that cite this headnote
[7]

Statutes
Operation and Effect
Fact that Congress had a particular purpose
in mind when enacting statute does not limit
the effect of statute's text.
Cases that cite this headnote

[8]

Statutes
Relation to plain, literal, or clear
meaning; ambiguity
Fact that Congress may not have foreseen all
of the consequences of statutory enactment
is not a sufficient reason for refusing to give
effect to statute's plain meaning.
Cases that cite this headnote

[9]

Bankruptcy
Curing defaults
While Chapter 11 debtor, by curing default
on mortgage loan by means of plan payments,
can avoid acceleration or foreclosure, two of
the more common consequences of default,
debtor does not effectuate a cure merely by
paying past due installments of principal at
the pre-default interest rate; rather, debtor's
“cure” obligations may also include late
charges, attorneys' and trustee's fees, and

publication and court costs. 11 U.S.C.A. §
1123(d).
2 Cases that cite this headnote
[10]

Bankruptcy
Protection Against Discrimination or
Collection Efforts in General; ‘Fresh Start.‘
Principal purpose of the Bankruptcy Code
is to grant a fresh start to the honest but
unfortunate debtor. 11 U.S.C.A. § 101 et seq.
Cases that cite this headnote

[11]

Bankruptcy
In general; nature and purpose
Bankruptcy Code is not a purely remedial
statute, and Chapter 11 strikes a balance
between debtor's interest in reorganizing and
restructuring its debts and creditors' interest
in maximizing value of bankruptcy estate. 11
U.S.C.A. §§ 101 et seq., 1101 et seq.
Cases that cite this headnote

*1138 Appeal from the United States Bankruptcy Court
for the Western District of Washington, Marc Barreca,
Bankruptcy Judge, Presiding. D.C. No. 13–10948–MLB
Attorneys and Law Firms
Dillon E. Jackson (argued) and Terrance J. Keenan,
Foster Pepper PLLC, Seattle, Washington; Stuart P.
Kastner, Stuart P. Kastner PLLC, Seattle, Washington;
for Creditor–Appellant.
Lawrence K. Engel (argued), Bellevue, Washington, for
Debtor–Appellee.
Before: Susan P. Graber, Marsha S. Berzon, and Mary H.
Murguia, Circuit Judges.
Dissent by Judge Berzon
OPINION
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MURGUIA, Circuit Judge:
In loan agreements—and any subsequent bankruptcy
proceedings—a borrower “defaults” on a loan when he
fails to fulfill a material obligation under the terms of the
loan agreement, such as making a payment by a particular
date. A default can trigger certain consequences, such as
foreclosure on any property securing the loan, late fees
and penalties, or “acceleration,” which occurs when the
entire unpaid amount of the loan becomes immediately
due and payable. But the borrower can also “cure” the
default, most often by paying the arrearages and bringing
the loan current. A cure generally allows the borrower
to avoid the consequences of default, restores the loan to
its original terms, and allows the borrower to keep the
property.
[1] The Bankruptcy Code incorporates the concept of
cure. Chapter 11 provides that a debtor's plan of
reorganization must “provide adequate means for the
plan's implementation,” including the “curing or waiving
of any default.” *1139 11 U.S.C. § 1123(a)(5)(G). This
statute means that a plan of reorganization may include a
provision authorizing the debtor to remedy any breach of
a loan agreement with a creditor and return to pre-default
conditions. Great W. Bank & Tr. v. Entz–White Lumber
& Supply, Inc. (In re Entz–White Lumber &Supply, Inc.),
850 F.2d 1338, 1340 (9th Cir. 1988).
We held in Entz–White that a debtor who cures a default
“is entitled to avoid all consequences of the default—
including higher post-default interest rates.” Id. at 1342.
In other words, if a loan agreement provided for a higher,
post-default interest rate on arrearages in the event of
default, a debtor who “cures” is entitled to repay the
arrearages at the lower, pre-default interest rate. We
concluded that “the power to cure under the Bankruptcy
Code authorizes a plan to nullify all consequences of
default, including avoidance of default penalties such
as higher interest,” even when the terms of the loan
agreement called for a higher interest rate upon default. Id.
The case before us requires us to decide whether Entz–
White 's rule that a debtor may nullify a loan agreement's
requirement of post-default interest remains good law in
light of 11 U.S.C. § 1123(d), a provision that Congress
enacted after Entz–White. Section 1123(d) provides that,
if a plan proposes to cure a default, “the amount necessary
to cure the default shall be determined in accordance with

the underlying agreement and applicable nonbankruptcy
law.” 11 U.S.C. § 1123(d). We hold that Entz–White 's rule
of allowing a curing debtor to avoid a contractual postdefault interest rate in a loan agreement is no longer valid
in light of § 1123(d).

I.
New Investments, Inc. (“New Investments”) borrowed
$3,045,760.51 from Pacifica L 51, LLC's (“Pacifica”)
predecessor in interest to purchase a hotel property in
Kirkland, Washington. The note, which was secured by a
deed of trust, provided for an interest rate of 8 percent.
The note also specifically provided that in the event of
default, the interest rate would increase by 5 percent.
New Investments defaulted on the note in 2009. When
Pacifica commenced non-judicial foreclosure proceedings,
New Investments filed for Chapter 11 bankruptcy. New
Investments's plan of reorganization proposed to cure the
default by selling the property to a third party and using
the proceeds of the sale to pay the outstanding amount of
the loan at the pre-default interest rate. Pacifica objected
to the plan on the ground that, under the terms of the note,
it was entitled to be paid at the higher, post-default interest
rate.
The bankruptcy court confirmed New Investments's plan
over Pacifica's objection and authorized the sale of the
hotel for $6,890,000. Of the sale proceeds, $2,830,877.28
would be paid to Pacifica, reflecting the pre-default
interest rate and extinguishing any other late penalties.
Anticipating an appeal, the bankruptcy court ordered
that $100,000 of the proceeds be reserved for Pacifica's
attorney's fees on appeal and that $670,000 be set aside as a
disputed claim reserve for Pacifica. Pacifica timely appeals
from the confirmation order.

II.
[2]
[3]
[4]
[5] We have jurisdiction under 28
U.S.C. § 158(d), and we review the bankruptcy court's
interpretation of bankruptcy statutes de novo. Boyajian v.
New Falls Corp. (In re Boyajian), 564 F.3d 1088, 1090 (9th
Cir. 2009). “When construing the meaning of a statute, we
begin with the language of that statute.” Benko v. Quality
Loan Serv. Corp., 789 F.3d 1111, 1118 (9th Cir. 2015).
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“If the statutory text is ambiguous, *1140 we employ
other tools, such as legislative history, to construe the
meaning of ambiguous terms.” Id. “A party contending
that legislative action changed settled law has the burden
of showing that the legislature intended such a change.”
Green v. Bock Laundry Mach. Co., 490 U.S. 504, 521, 109
S.Ct. 1981, 104 L.Ed.2d 557 (1989).

III.
[6] Chapter 11 of the Bankruptcy Code provides that
a plan of reorganization must, among other things,
“provide adequate means for the plan's implementation,”
including the “curing or waiving of any default.” 11
U.S.C. § 1123(a)(5)(G). In Entz–White, we observed that
the Bankruptcy Code did not define “cure.” 850 F.2d
at 1340. We borrowed the Second Circuit's definition:
“A default is an event in the debtor-creditor relationship
which triggers certain consequences. Curing a default
commonly means taking care of the triggering event and
returning to pre-default conditions. The consequences are
thus nullified. This is the concept of ‘cure’ used throughout
the Bankruptcy Code.” Id. (alteration omitted) (quoting
Di Pierro v. Taddeo (In re Taddeo), 685 F.2d 24, 26–
27 (2d Cir. 1982)). We held that “the power to cure
under the Bankruptcy Code authorizes a plan to nullify
all consequences of default, including avoidance of default
penalties such as higher interest.” Id. at 1342. As a result, a
debtor whose plan proposed to cure a default would allow
him to avoid having to pay a higher, post-default interest
rate called for in the loan agreement.
Entz–White was decided in 1988. In 1994, Congress
amended § 1123 to add subsection (d). Pub. L. No.
103–394, Title II, § 305, Oct. 22, 1994, 108 Stat. 4106.
Subsection (d) provides:
Notwithstanding subsection (a) of
this section and sections 506(b),
1129(a)(7), and 1129(b) of this
title, if it is proposed in a plan
to cure a default the amount
necessary to cure the default
shall be determined in accordance
with the underlying agreement and
applicable nonbankruptcy law.
11 U.S.C. § 1123(d).

Subsection § 1123(d) renders void Entz–White 's rule that
a debtor who proposes to cure a default may avoid a
higher, post-default interest rate in a loan agreement.
Subsection (d) governs here because New Investments's
plan proposes to cure a default. The underlying agreement
—here, the promissory note—requires the payment of
a higher interest rate upon default. And “applicable
nonbankruptcy law”—here, Washington state law—
allows for a higher interest rate upon default when
provided for in the loan agreement. 1 See Wash. Rev.
Code Ann. § 61.24.090(1)(a) (providing that a borrower
may cure a monetary default by paying the trustee “[t]he
entire amount then due under the terms of the deed of
trust and the obligation secured thereby, other than such
portion of the principal as would not then be due had no
default occurred”). In other words, under § 1123(d), “the
amount necessary to cure [New Investments's] default” is
governed by the deed of trust and Washington law, which
respectively require and permit repayment at a higher,
post-default interest rate.
*1141 The plain language of § 1123(d) compels the
holding that a debtor cannot nullify a preexisting
obligation in a loan agreement to pay post-default interest
solely by proposing a cure. But even if we were to read
ambiguity into the statute, the legislative history would
not help New Investments. The House Report for the bill
that became § 1123(d) states that Congress was primarily
concerned with overruling the Supreme Court's decision in
Rake v. Wade, 508 U.S. 464, 113 S.Ct. 2187, 124 L.Ed.2d
424 (1993). H.R. Rep. No. 103–835, at *55 (1994). Rake
had held that a Chapter 13 debtor who proposed to cure a
default was required to pay interest on his arrearages to a
secured creditor even if the underlying loan agreement did
not provide for such interest. 508 U.S. at 472, 113 S.Ct.
2187. Congress viewed this as an untoward result that
allowed for “interest on interest payments” and provided
an unbargained-for windfall to creditors. H.R. Rep. No.
103–835, at *55. The House Report states that § 1123(d)
would “limit the secured creditor to the benefit of the
initial bargain with no court contrived windfall.” Id. It
further stated that it was “the Committee's intention that a
cure pursuant to a plan should operate to put the debtor in
the same position as if the default had never occurred.” Id.
[7] [8] The fact that Congress had a particular purpose
in mind when enacting a statute does not limit the effect of
the statute's text, a principle Entz–White itself recognized.
See 850 F.2d at 1341 (noting that a Senate Report for
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the bill that became 11 U.S.C. § 1124 showed “only that
the drafters in the Senate were concerned primarily with
defaults resulting in acceleration; it does not show that
they meant to confine the section to that situation”).
Rather, “[t]he fact that Congress may not have foreseen
all of the consequences of a statutory enactment is not
a sufficient reason for refusing to give effect to its plain
meaning.” Union Bank v. Wolas, 502 U.S. 151, 158, 112
S.Ct. 527, 116 L.Ed.2d 514 (1991). By its terms, § 1123(d)
tells us to look to the promissory note and Washington law
to determine what amount New Investments must pay to
cure its default. Here, that analysis requires the payment
of post-default interest.
This result is further consistent with the intent of § 1123(d)
because it holds the parties to the benefit of their bargain.
Moreover, the House Report's statement “that a cure
pursuant to a plan should operate to put the debtor in
the same position as if the default had never occurred”
is consistent with the concept of cure generally, which
§ 1123(d) has not altered or attempted to define. See
Taddeo, 685 F.2d at 26–27 (“Curing a default commonly
means taking care of the triggering event and returning
to pre-default conditions. The consequences are thus
nullified.”).
[9] What § 1123(d) affects is how a debtor returns to
pre-default conditions, which can include returning to a
lower, pre-default interest rate. In the traditional case, a
borrower who has defaulted on a loan obligation can cure
the default by paying arrearages. See Restatement (Third)
of Property (Mortgages) § 8.1(b) & cmt. c (1997); Wash.
Rev. Code Ann. § 61.24.090(a)(1). This procedure allows
the borrower to avoid acceleration or foreclosure, which
are some of the more common consequences of default.
See Restatement (Third) of Property (Mortgages) § 8.1(a);
Wash. Rev. Code Ann. § 61.24.090(a). However, the
borrower does not effectuate a cure merely by paying past
due installments of principal at the pre-default interest
rate. Rather, the borrower's cure obligations may also
include “late charges, attorneys' and trustee's fees, and
publication and court costs.” Restatement (Third) of
*1142 Property (Mortgages) § 8.1 cmt. c; see also Wash.
Rev. Code Ann. § 61.24.090(1)(b). It is only once these
penalties are paid that the debtor can return to pre-default
conditions as to the remainder of the loan obligation.
The common law treatment of cure is consistent with the
Bankruptcy Code's protections for creditors who would

have been entitled to receive accelerated payment on a
defaulted loan. For a debtor to render such a creditor
“unimpaired” and unable to object to the debtor's plan,
Platinum Capital, Inc. v. Sylmar Plaza, L.P. (In re Sylmar
Plaza, L.P.), 314 F.3d 1070, 1075 (9th Cir. 2002); 11
U.S.C. § 1126(f), the debtor must cure the default but may
not “otherwise alter the legal, equitable, or contractual
rights” of the creditor, 11 U.S.C. § 1124(2)(E). Here,
one of those rights is post-default interest, and New
Investments's cure may not alter that right.
Consistent with § 1124(2), the debtor can return to predefault conditions, which can include a lower, pre-default
interest rate, only by fulfilling the obligations of the
underlying loan agreement and applicable state law. 11
U.S.C. § 1123(d). By its terms, § 1123(d) requires that we
look to the “underlying agreement,” not only to the “predefault interest provisions” of the underlying agreement.
To read any such limitation into § 1123(d) would be
“to add specific language that Congress did not include
in a carefully considered statute.” Illinois v. Abbott &
Assocs., Inc., 460 U.S. 557, 572, 103 S.Ct. 1356, 75 L.Ed.2d
281, (1983); see also United States v. Plaza Health Labs.,
Inc., 3 F.3d 643, 649 (2d Cir. 1993) (“[W]e cannot add
to the statute what congress did not provide.”). Here,
the note provided that upon default, the interest rate on
the loan would increase by 5 percent. Unfortunately for
New Investments, the increased interest rate applies to the
entirety of the note and not just to arrearages.
[10] [11] We are mindful that “[t]he principal purpose of
the Bankruptcy Code is to grant a fresh start to the honest
but unfortunate debtor.” Marrama v. Citizens Bank of
Mass., 549 U.S. 365, 367, 127 S.Ct. 1105, 166 L.Ed.2d
956 (2007) (internal quotation marks omitted). And
Congress wanted to protect debtors against unbargainedfor interest requirements in enacting § 1123(d). But the
Bankruptcy Code is not a purely remedial statute. Fla.
Dep't of Revenue v. Piccadilly Cafeterias, Inc., 554 U.S.
33, 51, 128 S.Ct. 2326, 171 L.Ed.2d 203 (2008). “Rather,
Chapter 11 strikes a balance between a debtor's interest in
reorganizing and restructuring its debts and the creditors'
interest in maximizing the value of the bankruptcy estate.”
Id. If the loan agreement did not require a higher, postdefault interest rate, New Investments would not have to
pay it. However, today's result holds New Investments to
its bargain by adhering to the terms of its loan agreement
with Pacifica, as required by § 1123(d).
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Both the text and the legislative history of § 1123(d) make
clear that the provision was intended to limit parties to the
benefit of their bargain when a debtor seeks to effectuate
a cure and return to pre-default conditions. The parties
bargained for a higher interest rate on the note in the event
of default, and Pacifica is entitled to the benefit of that
bargain under the terms of § 1123(d).

IV.
We conclude that Pacifica is entitled to receive payment
of the loan at the post-default interest rate. We therefore
reverse the decision of the bankruptcy court and remand
for further proceedings.
REVERSED and REMANDED.

*1143 BERZON, Circuit Judge, dissenting:
Neither 11 U.S.C. § 1123(d) nor any other provision of the
Bankruptcy Code provides a definition of “cure” contrary
to the one this Court announced in Great Western Bank
& Trust v. Entz–White Lumber & Supply, Inc. (In re
Entz–White Lumber &Supply, Inc.), 850 F.2d 1338, 1340
(9th Cir. 1988). We are therefore bound by this Court's
precedent, according to which New Investments may,
in curing its default, pay the pre-default interest rate
contained in the promissory note.
Instead of abiding by our longstanding case law, the
majority concludes that Congress displaced Entz–White
when it passed § 1123(d). Because neither the text of the
statute nor the legislative history of § 1123(d) support the
majority's departure, I dissent.

I.
Chapter 11 requires that a debtor's plan of reorganization
“provide adequate means for the plan's implementation,
such as ... curing or waiving of any default.” 11 U.S.C.
§ 1123(a)(5). In the absence of any statutory definition,
this Court held in Entz–White that “[c]uring a default”
means “returning to pre-default conditions,” such that
any consequences of the default are “nullified.” 850 F.2d
at 1340 (quoting Di Pierro v. Taddeo (In re Taddeo), 685
F.2d 24, 26–27 (2d Cir. 1982)). Because curing a default

returns the debtor to the status quo ante, we concluded,
“the power to cure under the Bankruptcy Code authorizes
a plan to nullify all consequences of default, including
avoidance of default penalties such as higher interest.” Id.
at 1342.
After this Court decided Entz–White, Congress enacted
11 U.S.C. § 1123(d). Section 1123(d), part of the 1994
amendments to the Bankruptcy Code, provides:
Notwithstanding subsection (a) of
this section and sections 506(b),
1129(a)(7), and 1129(b) of this
title, if it is proposed in a plan
to cure a default the amount
necessary to cure the default
shall be determined in accordance
with the underlying agreement and
applicable nonbankruptcy law.
Pacifica maintains—and the majority agrees—that this
provision overruled Entz–White 's holding that a debtor
who cures a default, thus “nullify[ing] all consequences
of” that default, may repay arrearages at the pre-default
interest rate. See 850 F.3d at 1342.
Pacifica bears the burden of showing that Congress, in
passing § 1123(d), intended to change settled law. Tome
v. United States, 513 U.S. 150, 163, 115 S.Ct. 696, 130
L.Ed.2d 574 (1995) (quoting Green v. Bock Laundry Mach.
Co., 490 U.S. 504, 521, 109 S.Ct. 1981, 104 L.Ed.2d
557 (1989)). In determining whether Pacifica has met
this burden, we “will not read the Bankruptcy Code to
erode past bankruptcy practice absent a clear indication
that Congress intended such a departure.” Hamilton v.
Lanning, 560 U.S. 505, 517, 130 S.Ct. 2464, 177 L.Ed.2d 23
(2010) (citations and internal quotation marks omitted).
Pacifica has not carried this burden, as both the statutory
text and the legislative history of § 1123(d) support
the continuing viability of Entz–White 's holding. The
majority opinion errs in concluding otherwise, and, in
doing so, wrongly imposes a severe penalty on debtors in
New Investments' situation.

II.
The Bankruptcy Reform Act of 1994, among other things,
added nearly identical language regarding how one cures
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a default to Chapters 11, 12, and 13 of the Bankruptcy
Code. Pub. L. No. 103–394, § 305, 108 Stat. 4106 (1994).
Like the subsection here at issue, 11 U.S.C. §§ 1222(d)
*1144 and 1322(e) provide that, notwithstanding other
provisions of the Bankruptcy Code not relevant here, “if
it is proposed in a plan to cure a default, the amount
necessary to cure the default, shall be determined in
accordance with the underlying agreement and applicable
nonbankruptcy law.”

The legislative history of § 1123(d) confirms that
Congress did not mean to disturb this Court's holding
in Entz–White. In adding § 1123(d), Congress focused
on addressing an entirely separate matter—the Supreme
Court's holding in Rake v. Wade, 508 U.S. 464, 113 S.Ct.
2187, 124 L.Ed.2d 424 (1993). H.R. Rep. No. 103–835,
at 55 (1994); see also S. Rep. No. 103–168, at 53 (1993)
(discussing the parallel provision included in the Senate
bill).

Nowhere did the 1994 amendments define “cure a default”
or suggest that this Circuit's then-operative definition of
“cure” was incorrect. Rather, § 1123(d) indicates which
materials the parties may consult in determining how
to cure a default. Accordingly, as a result of the 1994
amendments, the terms of a cure are circumscribed by the
underlying agreement and applicable nonbankruptcy law.

In Rake, the Supreme Court held that an oversecured
creditor was entitled to pre- and post-confirmation
interest on mortgage arrearages paid to cure a default
under a Chapter 13 plan. 508 U.S. at 471–75, 113 S.Ct.
2187. This reading of the relevant provisions of the
Bankruptcy Code, §§ 506(b), 1322(b), and 1325(a)(5),
permitted secured creditors to collect interest on top of the
interest payments paid by debtors under their mortgages.
Id. at 470–75, 113 S.Ct. 2187.

Neither § 1123(d) nor any other provision of the
Bankruptcy Code explains where in the underlying
agreement to look for the provisions that apply in the
event of a cure. If, as Entz–White held, “[c]uring a default”
means “returning to pre-default conditions,” 850 F.2d at
1340, the provisions of the agreement setting out the predefault interest rate provide the relevant information. If
“curing a default” means paying a penalty triggered by
the default, the provisions of the agreement addressing
higher post-default interest rates establish the relevant
requirements. But in Entz–White, we decisively rejected
this alternative definition of “cure.” Id. at 1342. We called
the creditor's argument in favor of this reading “spurious,”
as it “amount[ed] to saying, once more, that the higher
rate of interest is not a consequence of default that can be
cured.” Id.
In short, the text of § 1123(d) makes clear that New
Investments' cure will be based on the terms of the
promissory note, but offers no guidance on which of the
note's provisions governs here. Entz–White provides that
guidance, by specifying that a “cure” permits the debtor
to “avoid all consequences of the default.” Id. Applying
that understanding, it is the pre-default interest provisions
of the underlying agreement that govern. The majority's
conclusion that § 1123(d) overruled Entz–White has no
basis in the text of the statute.

III.

Congress overtly rejected this result in enacting § 1123(d).
H.R. Rep. No. 103–835, at 55. The amendments to § 1123
were contained in § 305 of the Bankruptcy Reform Act of
1994, which is entitled “Interest on Interest.” Pub. L. No.
103–394, § 305, 108 Stat. 4106, 4134 (1994). The relevant
House Report states that the amendments “will have the
effect of overruling the decision of the Supreme Court in
Rake v. Wade,” because Rake “had the effect of providing
a windfall to secured creditors” by giving them “interest
on interest payments, and interest on the late charges and
other fees, even where applicable *1145 laws prohibit[ ]
such interest and even when it was something that was not
contemplated by either party in the original transaction.”
H.R. Rep. No. 103–835, at 55.
Far from repudiating Entz–White 's holding, the House
Report reiterated Entz–White 's interpretation of “cure,”
stating, “[i]t is the Committee's intention that a cure
pursuant to a plan should operate to put the debtor in the
same position as if the default had never occurred.” Id.
The legislative history thus indicates, at the very least, that
the new provision was not meant sub silentio to enact a
definition of “cure” conflicting with that adopted in Entz–
White. It also suggests that the relevant provisions of the
“underlying agreement” for a “cure” are those that would
have applied “if the default had never occurred.” See id.
In sum, the pertinent 1994 amendments eliminated the
possibility of a “court contrived windfall” for secured
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creditors. Id. Pacifica's challenge to the Bankruptcy
Court's confirmation order does not implicate the concern
that animated Congress. Like the text of the statute, the
legislative history in no way suggests that Entz–White 's
definition of “cure” is incorrect or was overruled.
Here, the underlying agreement provides both pre- and
post-default interest rates. As the statute requires, we look
to that agreement in determining which rates may apply.
And in selecting which provision of the contract governs,
we rely on our precedent and use the pre-default rate. New
Investments therefore could cure the default by paying
interest on the debt at the pre-default rate.

IV.
Notwithstanding its recitation of the relevant text and
legislative history, the majority somehow concludes that
Entz–White is no longer controlling. Relying on an
incorrect interpretation of § 1123(d), the majority's
opinion mistakenly upsets this Circuit's binding precedent.
A three judge panel of this Court is “bound by decisions
of prior panels unless an en banc decision, Supreme
Court decision or subsequent legislation undermines those
decisions.” Gen. Const. Co. v. Castro, 401 F.3d 963, 975
(9th Cir. 2005) (quoting Benny v. U.S. Parole Comm'n,
295 F.3d 977, 983 (9th Cir. 2002)). No act of Congress or
intervening higher authority justifies the panel's departure
from our precedent here.

“clear indication that Congress intended ... a departure,”
Hamilton, 560 U.S. at 517, 130 S.Ct. 2464, from this
Court's past practice. The interpretation of the statute best
supported by the legislative record favors continuity. No
intervening case law from the Supreme Court or the Ninth
Circuit calls Entz–White into doubt. On the contrary,
this Court has continued to rely on Entz–White's holding.
See Platinum Capital, Inc. v. Sylmar Plaza, L.P. (In re
Sylmar Plaza, L.P.), 314 F.3d 1070, 1075 (9th Cir. 2002)
(concluding Entz–White precluded a creditor's argument
“that a plan intended to nullify the consequences of a
default (thereby avoiding the higher post-default interest
rate) does not meet the purposes of the Bankruptcy
Code”); cf. Gen. Elec. Capital Corp. v. Future Media Prods.
Inc., 547 F.3d 956, 960–61 (9th Cir. 2008) (treating Entz–
White as good law, but concluding it did not apply to a
claim paid in full as a result of asset sales outside of a
Chapter 11 plan).
Stare decisis thus requires us to apply Entz–White and
hold that New Investments “is entitled to avoid all
consequences of the default—including higher *1146
post-default interest rates.” 850 F.2d at 1342. I would
affirm the Bankruptcy Court order confirming New
Investments' plan of reorganization, which reflects the
pre-default interest rate included in the promissory note.

All Citations
840 F.3d 1137, 76 Collier Bankr.Cas.2d 1191, 63
Bankr.Ct.Dec. 97, Bankr. L. Rep. P 83,029, 16 Cal. Daily
Op. Serv. 11,723, 2016 Daily Journal D.A.R. 11,072

As discussed, Congress has not defined “cure the default”
in the years since we decided Entz–White. There is thus no

Footnotes

1

We reject New Investments's argument that Washington's deed of trust law cannot constitute “applicable nonbankruptcy
law” under § 1123(d) because the Bankruptcy Code's automatic stay would prevent foreclosure under Washington
law. See 11 U.S.C. § 362(a); Wash. Rev. Code Ann. § 61.24.040. This reading would render the phrase “applicable
nonbankruptcy law” meaningless because the automatic stay would always trump state law foreclosure provisions,
contrary to the statutory text and intent.

End of Document
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MEMORANDUM OF DECISION ON
SECURED CREDITORS' OBJECTIONS TO
CONFIRMATION OF CHAPTER 11 PLAN
FRANK J. BAILEY, Bankruptcy Judge.
*1 The principal issue presented by the present objections
to confirmation is whether, in quantifying the value
of property securing a claim for purposes of “cram
down” under 11 U.S.C. § 1129(b)(2)(A)(i), the date of
valuation is the date on which the bankruptcy case was
commenced, as the secured creditors now argue, or the
date of confirmation, as the debtors propose in their plan.
The values in question have dropped dramatically in the
two years between commencement of this case and the
debtors' presentation of their plan for confirmation. For
the reasons set forth below, the court holds that § 1129(b)
(2)(A)(i) requires valuation as of the date of confirmation
and accordingly will overrule the objections and confirm
the plan.

FACTS AND PROCEDURAL HISTORY
Steadman and Tryphena Blake filed a joint petition for
relief under Chapter 11 of the Bankruptcy Code on
April 20, 2007. They were then, and remain today, the
owners of the four rental properties presently at issue,
each encumbered by two mortgages. Now, in their third
amended plan of reorganization (“the Plan”), which they
filed on March 16, 2009, the debtors propose the same
treatment for each of the four first-position mortgage

its claim; and on account of its secured claim, each
mortgagee will receive a thirty-year stream of equal
monthly payments having a present value as of the date
of confirmation of an amount that the debtors contend
is the fair market value of the property on the date of
confirmation. Accordingly, in Article V of the Plan, the
Debtors specify as follows:

1. the Class II secured creditor, JPMorgan Chase Bank,
N.A., as purchaser of the loans and other assets of
Washington Mutual Bank 2 (J.P. Morgan Chase”),
as holder of the first mortgage on the property at 121
Woodrow Avenue, Dorchester, Massachusetts, will
have a secured claim in the amount of only $250,000,
to be paid in full through equal monthly payments
over a thirty-year term at a fixed interest rate of five
percent, notwithstanding that the claim in question
is in the amount of $355,051.15 and that the debtors
themselves valued the property in their schedules at
$485,000 as of the date of their bankruptcy filing;
2. the Class IV secured creditor, HSBC Bank USA,
NA, as Trustee 3 (“HSBC”), as holder of the first
mortgage on the property at 11 Claybourne Street,
Dorchester, Massachusetts, will have a secured claim
in the amount of only $250,000, to be paid in
full through equal monthly payments over a thirtyyear term at a fixed interest rate of five percent,
notwithstanding that the claim in question is in
the amount of $447,828.10 and that the debtors
themselves valued the property in their schedules at
$452,000 as of the date of their bankruptcy filing; 4
3. the Class VI secured creditor, U.S. Bank National
Association, as Trustee for First Franklin Mortgage
Loan Trust, Mortgage Pass–Through Certificates,
Series 2005–FF10 (“U.S.Bank”), 5 as holder of the
first mortgage on the property at 7 Sayward Street,
Dorchester, Massachusetts, will have a secured claim
in the amount of only $200,000, to be paid in
full through equal monthly payments over a thirtyyear term at a fixed interest rate of five percent,
notwithstanding that the claim in question is in
the amount of $350,772.98 and that the debtors
themselves valued the property in their schedules at
$332,800 as of the date of their bankruptcy filing; and

claims: 1 each mortgagee will retain the mortgage securing
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*2 4. the Class X secured creditor, JPMorgan Chase
Bank, NA, as Trustee 6 (“JP Morgan Chase”), as
holder of the first mortgage on the property at 9
Claybourne Street, Dorchester, Massachusetts, will
have a secured claim in the amount of only $195,000,
to be paid in full through equal monthly payments
over a thirty-year term at a fixed interest rate of five
percent, notwithstanding that the claim in question
is in the amount of $457,199.19 and that the debtors
themselves valued the property in their schedules at
$511,496 as of the date of their bankruptcy filing.
The Plan further provides, with respect to each mortgage
claim, that the unsecured balance of each mortgagee's
claim will be treated as an “undersecured claim”—under
Article IX of the plan, these are promised a five percent
dividend over five years—unless the mortgagee makes a
section 1111(b) election, 7 in which case the mortgagee
would receive no dividend on account of its unsecured
claim but retain its mortgage on the unsecured portion of
its allowed claim.
Section 1111(b) elections have been filed as to two of the
mortgage claims at issue. JP Morgan Chase filed such an
election as to its Class X secured claim. And Home Loan
Services, Inc. filed a section 1111(b) election as to the Class
VI secured claim. Both elections were filed in response to
earlier plan iterations and before the debtors filed their
present plan, but they clearly apply to the present plan as
well.
Four objections were filed to the Plan, all by secured
creditors: one by JPMorgan Chase, objecting to the
treatment of the Class II claim; one by HSBC, objecting
to the treatment of the Class IV claim; one by U.S. Bank,
objecting to the treatment of the Class VI claim; and
another by JPMorgan Chase, objecting to the Class X
claim. The four objections are virtually identical in that
each challenges the plan in only two respects. First, the
secured creditors contend that in quantifying the value of
property securing a claim for purposes of “cram down”
under 11 U.S.C. § 1129(b)(2)(A)(i), the appropriate date
of valuation is the date on which the bankruptcy case was
commenced, not (as the debtors have proposed) the date
of confirmation. They do not deny that the properties have
depreciated during this case to the values that the debtors
now use as the basis for the treatment of their respective
claims. Their dispute is solely one of law. The debtors
concede that if the appropriate date of valuation is the date

of their bankruptcy filing, then their proposed values are
inappropriate and confirmation must be denied.
The secured creditors' second objection is closely related
to their first. They contend that in quantifying the interest
rate necessary to assure that the stream of deferred
payments promised by the plan will have the present value
required by § 1129(b)(2)(A)(i), a debtor is required to use
the base rate that existed at the time of the bankruptcy
filing, not (as the debtors propose) the rate applicable at
the time of confirmation. Again, the secured creditors do
not deny that the debtors' proposed five-percent rate is an
appropriate rate if the proper date is that of confirmation.
They merely deny that the date of confirmation is the
appropriate date. The secured creditors contend that the
rate would be higher if it were determined as of the date
of the bankruptcy petition; as proof of this, they rely on
the fact that, in the original plan that the debtors filed in
this case, on February 25, 2008, they proposed to use an
interest rate of 6.5 percent.
*3 The court held a hearing on confirmation and
took the matter under advisement. At the hearing, the
debtors satisfied the court as to all other requirements of
confirmation, and no objection was voiced by any party
other than as set forth above.

DISCUSSION
The Plan satisfies all requirements of 11 U.S.C. § 1129(a)
but the one in paragraph (8). Paragraph (8) requires, with
respect to each class, either that the class have accepted the
plan or that the class be unimpaired by the plan. 11 U.S.C.
§ 1129(a)(8). The classes of the four secured claims now at
issue—each being constituted by only the single secured
claim in that class—are impaired, and each has rejected
the plan. When a plan satisfies the applicable requirements
of § 1129(a) other than paragraph (8), “the court, on
request of the proponent of the plan, shall confirm the
plan notwithstanding the requirements of such paragraph
if the plan does not discriminate unfairly, and is fair and
equitable, with respect to each class of claims or interest
that is impaired under, and has not accepted, the plan.”
11 U.S.C. § 1129(b)(1).
The objecting secured creditors contend, in effect, that the
plan does not satisfy § 1129(b)(1)'s “fair and equitable”
requirement as to their claims. In subsection 1129(b)(2)
(A), the Bankruptcy Code specifies three requirements for
“fair and equitable” treatment as to a secured claim. Only
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the first, subsection (b)(2)(A)(i), is directly implicated
here. It states:

neither provision can be construed as resolving the issue
presented.

(b)(2) For the purpose of this subsection [i.e., § 1129(b)
], the condition that a plan be fair and equitable with
respect to a class includes the following:

In § 1129(b)(2)(A)(i)(II) itself, the Code specifies that the
payments given for an allowed secured claim must have a
certain present value “as of the effective date of the plan.”
In doing so, however, this subsection specifies only a date
as of which to measure what must be given for a secured
claim, not how to value or quantify the secured claim
itself. In other words, it states that the payments given in
satisfaction of a secured claim must have a present value,
as of the date of confirmation, of x, but it doesn't tell us
what x is or the date of its valuation. Therefore, the answer
is not in § 1129(b)(2)(A)(i)(II).

(A) With respect to a class of secured claims, the plan
provides—
(i)(I) that the holders of such claims retain the liens
securing such claims, whether the property subject to
such liens is retained by the debtor or transferred to
another entity to the extent of the allowed amount of
such claims; and
(II) that each holder of a claim of such class receive
on account of such claim deferred cash payments
totaling at least the allowed amount of such claim,
of a value, as of the effective date of the plan, of at
least the value of such holder's interest in the estate's
interest in such property.
11 U.S.C. § 1129(b)(2)(A)(i). The secured creditors do
not dispute that the Plan satisfies the lien retention
requirement in clause (I). Rather, their dissatisfaction is
limited to clause (II), with which they say the plan fails to
conform in two respects.

1. Date of Valuation
First, the objecting secured creditors say that because
the Plan is based on current values and not on those
that existed upon commencement of the case, the value
promised by the plan in inadequate. They argue that “the
value of such holder's interest in the estate's interest in
such property,” as that phrase is used in clause (II) of
§ 1129(b)(2)(A)(i), is the value of the collateral as of the
commencement of the bankruptcy case. The debtors take
the opposite position, arguing that the value of the secured
claim should be determined as of the date of confirmation.
The issue appears to be one of first impression in this
circuit. 8
*4 The court must first determine whether the
Bankruptcy Code expressly specifies the date as of which
the property securing a claim must be valued for purposes
of § 1129(b)(2)(A). In two places—sections 1129(b)(2)
(A)(i)(II) and 502(b)—the Code appears at first glance
to address the issue. On closer inspection, however,

Next is section 502(b), which seems to supply the answer.
It states that, when a claim is objected to, and subject to
certain exceptions, the court “shall determine the amount
of such claim ... as of the date of the filing of the petition,
and shall allow such claim in such amount[.]” 11 U.S.C.
§ 502(b) (emphasis added). However, because the specific
takes precedence over the general, the applicability of
§ 502(b)—and especially its enjoinder to determine the
amount of a claim as of the date of the petition—to
secured claims is at least limited, if not wholly supplanted,
by § 506(a) and (b), which deal more specifically with
the manner of determination of secured claims. Section
506 states three things that give cause to question the
applicability of § 502(b) to the quantification of the
secured portion of a claim. First, section 506(a) states
that “an allowed claim of a creditor secured by a lien on
property in which the estate has an interest ... is a secured
claim to the extent of the value of such creditor's interest in
the estate's interest in such property ... and is an unsecured
claim to the extent that the value of such creditor's
interest is less than the amount of such allowed claim.”
11 U.S.C. § 506(a)(1). It follows that knowing the amount
of an “allowed claim”—one allowed under § 502(b)—
is necessary but not sufficient to determine whether and
to what extent that claim is a secured claim; and the
quantification of the secured portion of a claim is a distinct
act from the quantification of the claim itself under section
502(b), one not governed by § 502(b) itself. Second, “[s]uch
value,” i.e, the value of the creditor's interest in the estate's
interest in property securing a claim, “shall be determined
in light of the purpose of the valuation and of the proposed
disposition or use of such property, and in conjunction
with any hearing on such disposition or use or on a plan
affecting such creditor's interest.” 11 U.S.C. § 506(a)(1).
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The valuation is therefore context-specific, dependent on
the purpose of the valuation and the proposed disposition
of the property. These variables cannot be known at
the commencement of the case; they are functions of
the history of the case; and some dispositions, such as
sale or foreclosure, will necessarily generate valuations
dependent on market conditions and other circumstances
existing at the time at which the sale or foreclosure will
occur. Third, section 506(b) states that where the value
of property securing a claim exceeds the amount of a
claim, “there shall be allowed to the holder of such claim,
interest on such claim, and any reasonable fees, costs, or
charges provided for under the agreement or State statute
under which such claim arose.” 11 U.S.C. § 506(b). This
allowance for postpetition interest and other charges on
oversecured claims is a departure from § 502(b), under
which interest that is unmatured, and other charges that
have not accrued, as of the date of the bankruptcy filing
must be denied. 11 U.S.C. § 506(b)(2). This departure
necessarily requires determination of the amount of the
secured claim as of a date after the filing of the bankruptcy
petition, after postpetition interest and other charges have
accrued. For all these reasons, it follows that section
502(b)'s requirement to determine the amount of a claim
as of the date of the filing of the petition does not apply
to the quantification of the secured portion of a secured
claim. For these reasons I conclude the Bankruptcy Code
nowhere expressly specifies the date as of which the
property securing a claim must be valued for purposes of
§ 1129(b)(2)(A).
*5 Notwithstanding the lack of express guidance,
the court finds in § 1129(b)(2)(A) two indicators of
congressional intent on the issue, both favoring valuation
as of the date of confirmation. The first is in § 1129(b)
(2)(A)(ii), which permits a plan to satisfy the “fair and
equitable” requirement as to a secured claim by an
alternate treatment: specifically, sale of the encumbered
property free and clear of liens, with the liens to attach to
the proceeds of the sale, and the treatment of such liens
on proceeds under clause (i) or (iii) of § 1129(b)(2)(A). 9
Under this clause, the plan may, through a sale of the
collateral free and clear of liens upon or after confirmation
of the plan, with the liens to attach to the proceeds in lieu
of the collateral, provide for substitution of the proceeds
for the original collateral and treatment of the creditor's
lien as a lien on the proceeds instead of as a lien on the
original collateral. Because the plan itself would provide
for the sale, the sale would necessarily occur at or after

confirmation. In such a scenario, the secured claim is
necessarily valued as of the date of sale, because the sale
itself quantifies the claim by converting the lien from one
on the original collateral to one on the proceeds. Section
1129(b)(2)(A)(ii) defines this treatment of a secured claim
as fair and equitable and, in doing so, establishes it as an
equivalent alternative to the treatment permitted in clause
(i) of the same subsection, § 1129(b)(2)(A)(i). It follows
that Congress must have contemplated that the value of
a secured claim would, for purposes of § 1129(b)(2)(A),
including clause (i) thereof, be determined as of the date
of confirmation.
The same conclusion is bolstered by language in §
1129(b)(2)(A)(i) itself, specifically its requirement that the
payments given for an allowed secured claim must have a
certain present value “as of the effective date of the plan.”
As was explained above, this language does not specify the
date of valuation of the secured claim, only the date as
of which the payments given in satisfaction of the secured
claim must have a present value equal to the secured claim.
Nonetheless, in doing so, this language seems to indicate
an intent to assure that a secured creditor receives such
value as it would receive if the collateral (up to the value
of the secured claim) were simply handed over to the
secured creditor on the effective date of confirmation. Had
Congress intended to guarantee to secured creditors the
value of their secured claims as of the commencement of
the case, Congress would likely (albeit not necessarily)
have written this clause to require that the stream of
deferred payments have the required present value “as of
the date of the bankruptcy petition.” For these reasons—
and more the former than the latter—the court is satisfied
that Congress intended that the value of a secured claim
would, for purposes of § 1129(b)(2)(A)(i), be determined
as of the date of confirmation.
*6 In doing so, the court is mindful that, by
making adequate protection available to secured creditors
through § 361 of the Bankruptcy Code, 11 U.S.C. §
361, Congress has shown an intent to protect the value
of a secured creditor's interest in its collateral from
deterioration from the very commencement of the case. By
the same token, however, it is clear that the mechanism
for obtaining such protection is a motion for adequate
protection. The availability of adequate protection is not
cause to construe § 1129(b)(2)(A)(i) as requiring valuation
of a secured claim as of the commencement of the case. For
purposes of plan confirmation, a secured claim is valued
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as of the date of confirmation. Prior to that date, the
value of the secured claim is prevented from erosion only
by adequate protection, whether obtained consensually or
by order of the court. The confirmation process is not a
vehicle for restoring to the secured creditor value that, for
whatever reason, eroded between the commencement of
the case and confirmation of the plan.

2. Date of Determination of Interest Rate
The secured creditors also object to confirmation on the
basis that the five percent interest rate that the debtors
use to amortize their secured claims is lower than the rate
that would have applied at the commencement of the case,
the date as of which, according to the secured creditors,
the factors determining the amortization rate should
properly be taken. The debtors disagree and contend that
they appropriately applied the rate appropriate to the
confirmation date.
Here the parties are arguing about the interest rate
necessary for a stream of payments to have, as § 1129(b)
(2)(A)(i)(II) mandates, a present value as of the effective
date of confirmation of the secured creditor's interest in
the estate's interest in the collateral. The commonly used
method of determining this rate—the method the debtors
apparently used and which this court would use here were
the rate itself in issue—is known as the “formula” or
“prime plus” approach, 10 which begins with a base rate,
usually the prime rate, and then adds to it a premium
appropriate to the risk of default. The objecting secured
creditors contend that the appropriate variables—prime
rate and risk adjustment—should be those that prevailed

at the commencement of the case. The debtors argue
that the appropriate point of reference is the time of
confirmation.
The court agrees with the debtors. The stream of payments
promised under § 1129(b)(2)(A)(i)(II) must have a certain
present value “as of the effective date of the plan.”
11 U.S.C. § 1129(b)(2)(A)(i)(II). A “cram down” under
subsection § 1129(b)(2)(A)(i) thus effectuates something
akin to a forced loan, the date of which is the effective
date of confirmation. The court sees no reason—and the
secured creditors have articulated none—why that date
should not be the date as of which both the base rate and
the risk premium should be determined. And the court
would so hold even if the date the secured claim were
appropriately valued as of the commencement of the case.
The date that the “loan” is made and the risk undertaken
should govern. As the secured creditors do not dispute
that the interest rate proposed in the plan is appropriate
to the effective date of confirmation, their objection to the
interest rate is therefore overruled.

CONCLUSION
*7 For the reasons set forth above, the secured creditors
objections are overruled, and a separate order will enter
confirming the plan

All Citations
Not Reported in B.R., 2009 WL 4349787, 62 Collier
Bankr.Cas.2d 1952, 52 Bankr.Ct.Dec. 136

Footnotes

1
2

3

The present controversy concerns only the senior mortgage on each property. The debtors propose to treat each junior
mortgage as wholly unsecured, and no junior mortgagee has objected to this treatment.
The plan identifies Washington Mutual Bank as the holder of the Class II mortgage. However, the objection to the
treatment of this claim was filed by JPMorgan Chase Bank, as purchaser of the loans and other assets of Washington
Mutual Bank. The debtors did not question the standing of JPMorgan Chase to object to this claim or dispute that it is
now the holder of the mortgage in question. The court is satisfied that JPMorgan Chase is the true holder of the Class
II mortgage and claim.
The plan identifies “Ocwen Bank” as the Class IV secured creditor, but this appears to be a misnomer, as the relevant
proof of claim identifies the creditor as HSBC Bank USA, NA, as Trustee on Behalf of ACE Securities Corp. Home Equity
Loan Trust and for the Registered Holders of ACE Securities Corp. Home Equity Loan Trust, Series 2005–HE6, Asset
Backed Pass–Through Certificates. The same proof of claim indicates that “Ocwen” is the name of the party to whom
notices should be sent concerning the proof of claim. The objection to the treatment of this claim was filed by HSBC; and
in its objection, HSBC identifies Ocwen Loan Servicing LLC as the servicer of the mortgage. The court is satisfied that
HSBC is the holder of the Class IV mortgage and claim.
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4
5

6

7
8

9

10

In its proof of claim, filed April 27, 2007, HSBC valued the collateral at $415,000.
The plan identifies the Class VI secured creditor as First Franklin Bank, but this appears to be a mistake. The objection
to the treatment of this claim was filed by U.S. Bank National Association, as Trustee for First Franklin Mortgage Loan
Trust, Mortgage Pass–Through Certificates, Series 2005–FF10 (“U.S.Bank”), and the underlying proof of claim was filed
by Home Loan Services, Inc., whom U.S. Bank identifies as the servicer of its mortgage. The debtors did not question
the standing of U.S. Bank to object to this claim or dispute that it is the holder of the mortgage in question. The court is
satisfied that U.S. Bank is the true holder of the Class VI mortgage and claim.
The plan identifies the Class X secured creditor only as “ACE,” but this appears to be a mistake, as the relevant proof
of claim identifies the creditor as “America's Servicing Company as servicer for JPMorgan Chase Bank, NA as Trustee
for Nomura Asset Acceptance Corporation Mortgage Pass Through Certificates Series 2004–AR3 its successors and
assigns.” The objection to the treatment of this claim was filed by JP Morgan Chase. The debtors did not question the
standing of JPMorgan Chase to object to this claim or dispute that it is the holder of the mortgage in question. The court
is satisfied that JP Morgan Chase is the true holder of the Class X mortgage and claim.
11 U.S.C. § 1111(b).
In fact the court is aware of no case law at all on this particular question. There exists a body of case law addressing the
parallel issue in the chapter 13 context. See, for example, In re Kennedy, 177 B.R. 967 (Bankr.S.D.Ala.1995) and cases
cited therein. Other cases address the time-of-valuation issue for purposes of 11 U.S.C. § 506(a) and adequate protection
in chapter 11 cases. See, for example, In re Addison Properties Ltd. Partnership, 185 B.R. 766 (Bankr.N.D.Ill.1995). But
none address the specific demands of section 1129(b)(2)(A)(i)(II).
Clause (ii), in context, states:
(b)(2) For the purpose of this subsection [i.e., § 1129(b) ], the condition that a plan be fair and equitable with respect
to a class includes the following:
(A) With respect to a class of secured claims, the plan provides—
...
(ii) for the sale, subject to section 363(k) of this title, of any property that is subject to the liens securing such claims,
free and clear of such liens, with such liens to attach to the proceeds of such sale, and the treatment of such liens
on proceeds under clause (i) or (iii) of this subparagraph[.]
11 U.S.C. § 1129(b)(2)(A)(ii).
See Till v. SCS Credit Corp., 541 U.S. 465, 478–481, 124 S.Ct. 1951, 1961–1962, 158 L.Ed.2d 787 (2004).
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MASSACHUSETTS
EASTERN DIVISION
In re
Chapter 11
Case No. 17‐10821‐FJB

KENNETH BERKLAND,
Debtor

MEMORANDUM OF DECISION ON
DEBTOR’S MOTION FOR DETERMINATION OF EXTENT OF SECURED CLAIM
By the motion before the Court, chapter 11 debtor Kenneth Berkland (“the Debtor”) seeks a
determination, as against the holder of the first position mortgage on his principal residence (“the
Mortgagee”), (i) that the fair market value of the mortgaged real property is $850,000, (ii) that
consequently the Mortgagee’s claim, which exceeds $1,400,000, is a secured claim only to the extent of
$850,000.00, and (iii) that 11 U.S.C. § 1123(b)(5) does not prohibit the debtor from modifying the rights
of the holder of the secured claim through a chapter 11 plan.1 The Mortgagee, through its loan servicer,
Specialized Loan Servicing LLC (“Specialized”), has objected to the motion.2 The parties have now
agreed on the property’s fair market value and submitted the remaining issue for adjudication on a
statement of agreed facts. Their dispute is now limited to the single issue of whether § 1123(b)(5)
prevents the modification of the Mortgagee’s rights. This memorandum sets forth the Court’s findings
of fact and conclusions of law. On the basis of these, the Court now determines that § 1123(b)(5) does
not prohibit the debtor from modifying the rights of the Mortgagee.

1

The Debtor has not yet filed a plan.
The relevant proof of claim identifies the claimant/mortgage holder as Citigroup Mortgage Loan Trust Inc., Asset‐
Backed Pass‐Through Certificates, Series 2007‐AMC1, U.S. Bank National Association, as Trustee (“the
Mortgagee”); the proof of claim was filed for the Mortgagee by Specialized.
2
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PROCEDURAL HISTORY
After a preliminary hearing on this motion, the Court scheduled an evidentiary hearing and, in
conjunction therewith, required the parties to submit a joint pretrial memorandum. They did, but in it
they indicated that they had agreed on all of the facts, as set forth in a Joint Statement of Facts they
filed with the Joint Pretrial Memorandum. They further stated that the scheduled evidentiary hearing
was unnecessary, and they asked that it be canceled. As requested, the Court canceled the evidentiary
hearing, indicated that the matter was deemed submitted on the Joint Statement of Facts, and set a
deadline for the parties to submit briefs on the remaining legal issue. On the deadline, each party did
file a brief, and together they filed what they entitled an Updated Statement of Facts. They have not
withdrawn the original statement of facts. The statements of facts, original and updated, are identical
except in two respects: (i) the updated includes one additional agreed fact: specifically, that the fair
market value of the Property is $912,500.00; and (ii) the original includes three exhibits—a loan
application, a loan approval summary, and an occupancy agreement—but the updated includes none. I
take the agreed facts that constitute the record in this matter to include all the recited facts in the
updated statement and, because the original was not withdrawn, the three exhibits attached to the
original.
As exhibits to his memorandum, the Debtor submitted four photographs, and he makes
reference to these in his arguments. Likewise, as an exhibit to its memorandum, Specialized attached
(in addition to the three exhibits to the parties’ Joint Statement of Facts) a document that it says is the
mortgage given by the Debtor to the mortgagee’s predecessor in interest. Notwithstanding these
submissions, the four photographs and the alleged mortgage are not part of the factual record in this
case, and the Court will not consider them in adjudicating this matter.
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FINDINGS OF FACT
Agreed Facts
The parties have stipulated and agreed to the following facts, which I reproduce here verbatim:
1.

On June 30, 1998, Debtor became the owner of property located at 24 Old Town Road,

Walpole, MA 02081 (the “Property”) by virtue of a Quitclaim Deed recorded in the Norfolk County
Registry of Deeds on June 30, 1998 in Book 12626 at Page 445.
2.

On or about September 18, 2006, Debtor applied for a loan with Argent Mortgage

Company, LLC in the amount of $850,000.00.
3.

4.

The Loan Application indicates the following:
a.

The Property had one (1) unit;

b.

The purpose of the loan was a refinance; and

c.

The Property would be Debtor’s primary residence.

According to a Loan Approval Summary prepared by Argent Mortgage Company, LLC the

Property is described as an owner occupied single family residence.
5.

Based upon the Loan Application, on September 21, 2006 Argent Mortgage Company,

LLC extended a loan to Debtor in the amount of $850,000.00 (the “Loan”) as evidenced by a promissory
note of even date and secured by a first priority mortgage recorded in the Norfolk County Registry of
Deeds on September 27, 2006 in Book 24111 at Page 465 (the “Mortgage”).
6.

Debtor obtained this financing through a mortgage broker. Debtor expressly stated the

purpose of the refinancing was to pay off the existing mortgage and to use the excess funds toward the
approximately 1,600 square foot addition suite described in clause 7.3

3

I understand this reference to an “addition suite described in clause 7” to be a reference to the Addition
mentioned in paragraph 8 of this recapitulation of the agreed facts. The parties’ Joint Statement of Facts included
two paragraphs numbered 4, which error I have not reproduced, so that what was paragraph 7 in that document
appears here as paragraph 8.
3
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In connection with the Loan closing on September 21, 2006 Debtor executed an

Occupancy Agreement indicating that he intended to occupy the property as his primary residence and
acknowledging that Argent Mortgage Company, LLC relied upon this representation in making the Loan.
8.

In the spring of 2007 Debtor began construction of an addition (the “Addition”) in the

Property, which concluded in the fall of 2007.
9.

The Addition was constructed for the purpose of providing a residence for Debtor’s

mother and father in law and is described as an approximately 1,600 square foot space with two
bedrooms, a living room, a kitchen, a full bath and a separate entrance.
10.

Debtor’s mother and father in law resided in the Addition from completion of

construction to approximately 2014. There was no written lease agreement with Debtor’s mother and
father in law.
11.

Debtor’s brother in law, Ronald Lampert, has resided in the Addition from 2014 to the

present and pays $300.00 per month in rent inclusive of all utilities. There is no written lease agreement
with Ronald Lampert.
12.

Movant is the servicer for U.S. Bank National Association as Trustee for the Certificate

Holders of Citigroup Mortgage Loan Trust, Inc. Asset‐Backed Pass Through Certificates Series 2007‐
AMC1 (“U.S. Bank”). U.S. Bank is the current holder of the Mortgage by virtue of an assignment of
mortgage recorded in the Norfolk County Registry of Deeds on October 16, 2012 in Book 30564 at Page
130.
13.

The parties agree that the fair market value of the Property is $912,500.00.

Further Findings
14.

In material part, the Loan Occupancy Agreement referred to in paragraph 7 above states

as follows:
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The undersigned Borrower(s) [the Debtor] of the above captioned property [the Property]
understand that one of the conditions of the loan is that the Borrower(s) occupy the subject
property and Borrower(s) do hereby certify as follows:
1. Borrower intends to occupy the property as Borrower’s primary residence.
2. Borrower intends to occupy the property during the 12 month period immediately
following the loan closing as the primary residence of the Borrower (i.e., the
property will be “owner occupied”).
3. If Borrower’s intention changes prior to the loan closing, Borrower agrees to notify
Lender immediately of that fact.
4. Borrower understand that Lender may not make the loan in connection with subject
property without this Occupancy Agreement.
5. Borrower acknowledges Lender has relied on the Borrower’s representation of
occupancy in securing said loan, the interest rate or funding said loan.
15.

The Loan Application further indicates that the number of units of the Property is one.

JURISDICTION
This is a proceeding to determine the value of a secured claim for purposes of a plan of
reorganization and to determine whether the claim may be modified in a chapter 11 plan. These
matters arise under the Bankruptcy Code and in a bankruptcy case and therefore fall within the
jurisdiction given the district court in 28 U.S.C. § 1334(b) and, by a standing order of reference, see L.R.
201 (D. Mass.), referred to the bankruptcy court pursuant to 28 U.S.C. § 157(a). They are core
proceedings within the meaning of 28 U.S.C. § 157(b)(1). 28 U.S.C. § 157(b)(2)(B) and (L) (core
proceedings include confirmations of plans and the allowance or disallowance of claims). The
bankruptcy court accordingly has authority to enter final judgment on the motion.
POSITIONS OF THE PARTIES
In relevant part, § 1123(b)(5) of the Bankruptcy Code states that “a plan,” meaning a plan under
chapter 11, “may . . . modify the rights of holders of secured claims, other than a claim secured only by a
security interest in real property that is the debtor’s principal residence[.]” 11 U.S.C. § 1123(b)(5). The
language of this subsection is identical to a parallel provision in chapter 13, at 11 U.S.C. § 1322(b)(2)
5
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(“the plan may . . . modify the rights of holders of secured claims, other than a claim secured only by a
security interest in real property that is the debtor’s principal residence”). With respect to § 1322(b)(2),
the Court of Appeals for the First Circuit has held “that the antimodification provision of § 1322(b)(2)
does not bar modification of a secured claim on a multi‐unit property in which one of the units is the
debtor's principal residence and the security interest extends to the other income‐producing units.”
Lomas Mortgage, Inc. v. Louis, 82 F.3d 1, 7 (1st Cir. 1996). The parties agree, as does the Court, that
Lomas should be viewed as controlling for purposes of construing the meaning of the same language in
§ 1123(b)(5), especially since, in Lomas, the Court of Appeals relied heavily on the legislative history of §
1123(b)(5) to reach its holding as to §1322(b)(2).
The Debtor argues that Lomas governs here. He argues that the antimodification clause does
not apply because, as in Lomas, the Property is a multi‐unit property, one unit of which is income
producing, and the Mortgagee’s security interest extends to all units.
Specialized makes essentially three arguments in response.4 It first argues that Lomas can be
distinguished in four respects: that the property was not, at the time the mortgage was extended, a
multi‐unit property; that, unlike in Lomas, the mortgage did not include “a one‐to‐four family rider” and
an assignment of rents; that the separate unit has never been occupied by “tenants” other than
members of his extended family; and that during the occupancy of the in‐law unit by the Debtor’s senior
in‐laws, no rent was charged, and that the Debtor’s brother‐in‐law now occupies the unit for “a mere
$300.00 per month,” a “nominal” sum, such that the in‐law apartment cannot fairly be considered a
profit‐oriented commercial endeavor. Second, Specialized argues, in reliance on case law from other
jurisdictions, that the appropriate time for determination of whether a claim is subject to the anti‐
modification exception is not the beginning of the bankruptcy case but the time when the loan was

4

The three arguments I discern, though all present, are not separately stated or differentiated in Specialized’s brief
but rather are threads in an undifferentiated mass.
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originated; Specialized argues that only by using the origination date can the exception serve its
intended purpose, “to give special protection to home lenders in order to encourage the flow of capital
into the home lending market.” If lenders could not rely on the character of the property as of the time
of lending, this purpose would be defeated. Third, Specialized suggests that the Debtor, having made
representations in the loan application process and at the time of closing that he intended to occupy the
property as his residence, and having further acknowledged the lender relied upon that representation
of intent, should be estopped from contending that the property is something other than his principal
residence. This third argument is undeveloped, did not appear in Specialized’s objection to the present
motion, and was mentioned for the first time only in the brief that Specialized filed after the parties’
submission of their Joint Statement of Facts. The Debtor had no advance notice of it and no opportunity
to answer it.
The Debtor responds to the first two of these arguments. He points out that the addition is in
fact a separate living unit and that this makes the Property a multi‐unit dwelling for purposes of Lomas.
He concedes that he could get more rent for the unit, the discounted rate being an accommodation to a
disabled relative, but also maintains that $300 per month is real rent and hardly nominal. Lastly he
contends that although case law in other Circuits would determine the applicability of the anti‐
modification clause as of the date of lending, case law in this district, and the correct position, is that the
date of the bankruptcy petition controls.
DISCUSSION
In § 1123(b)(5), the antimodification provision is an exception to the general rule that a plan
may modify the rights of holders of secured claims. A secured creditor claiming that the exception
precludes application of the general rule therefore bears the burden of proving the applicability of the
exception, that its claim is “a claim secured only by a security interest in real property that is the
debtor’s principal residence[.]” 11 U.S.C. § 1123(b)(5). Here, however, it is undisputed that the Property
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is the Debtor’s principal residence, and the only question is whether the Property also includes an
income producing unit, such that the Mortgagee’s secured claim is not secured “only by” a security
interest in real property that is the debtor’s principal residence. Where the property is undisputedly the
debtor’s principal residence, the burden of adducing evidence of this additional relevant fact is on the
debtor.
On the basis of the agreed facts, I find that as of the date of the Debtor’s bankruptcy petition,
the Property included an income‐producing unit and was not solely the Debtor’s principal residence.
The record establishes that the Addition discussed in paragraphs 8‐11 of the findings above was a
separate, self‐enclosed residential unit, not merely shared space in the Debtor’s living unit, such as a
spare bedroom. It includes approximately 1,600 square feet of space, with two bedrooms, a living
room, a kitchen, a full bath, and a separate entrance. In addition, the record establishes that this unit
was being rented, and thus producing income, of $300 per month. Even if this rate is below‐market (as
to which the parties have adduced no evidence), he is correct that it is income, not a de minimis or
nominal sum. In view of the unit’s income producing nature, I further conclude that, under Lomas, it is
of no moment that the rental is to a member of the Debtor’s extended family. It matters only that the
unit is income‐producing. I further find it irrelevant that, unlike in Lomas, the mortgage given by the
Debtor to the Mortgagee did not include “a one‐to‐four family rider” and an assignment of rents. These
are characteristics of the mortgage, not of the Property. For these reasons, I conclude that Specialized’s
effort to distinguish Lomas fails.
This brings the Court to the issue of the date as of which the applicability of the antimodification
provision is to be determined, an issue Lomas did not address and for which there is no circuit‐level
guidance in this circuit. There is a split of opinion among courts on this issue. See Benafel v. OneWest
Bank (In re Benafel), 461 B.R. 581, 590 (B.A.P. 9th Cir. 2011), surveying cases pro and con. I am satisfied
that the better position is that the applicability of the antimodification provision is determined as of the
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commencement of the bankruptcy case, and I follow those cases that so hold. Id. at 588 and cases
cited) (construing §1322(b)(2)); BAC Home Loans Serv., LP v. Abdelgadir (In re Abdelgadir), 455 B.R. 896,
898 (9th Cir. BAP 2011) (construing § 1123(b)(5)). The majority includes apparently every bankruptcy
court in this circuit to have addressed the issue. See In re Leigh, 307 B.R. 324, 331 (Bankr. D. Mass. 2004)
(Boroff, J.) (the relevant time for determining the extent of a secured creditor's collateral for §
1322(b)(2) purposes is the commencement of the case); In re Schultz, 2001 WL 1757060 at *2 (Bankr. D.
N.H. 2001) (Deasy, J.) (the Court should look to the facts and circumstances existing on the petition
date); In re Lebrun, 185 B.R. 665 (Bankr.D.Mass.1995) (Feeney, J.) (same); In re Wetherbee, 164 B.R. 212,
215 (Bankr. D. N.H. 1994) (Yacos, J.) (same); In re Boisvert, 156 B.R. 357, 359 (Bankr. D. Mass. 1993)
(Feeney, J.) (same); In re Churchill, 150 B.R. 288, 289 (Bankr. D. Me. 1993) (Goodman, J.) (applying the
“plain meaning” rule and holding that the petition date controls). There is no appellate level guidance in
this circuit. The BAP case that Specialized here cites as authority for its position in fact expressly found it
unnecessary to address the issue. GMAC Mortgage Corp. v. Marenaro (In re Marenaro), 217 B.R. 358,
360 (B.A.P. 1st Cir. 1998) (declining to set forth a rule regarding when to look at the status of the
property).
Only this view is consistent with the language of the antimodification provision. That language
focuses on whether the mortgagee’s claim is “a claim secured only by a security interest in real property
that is the debtor’s principal residence.” § 1123(b)(5) (emphasis added). Both emphasized words,
“claim” and “is,” point to the present, not the past. “Claim” is a concept that has relevance only in the
bankruptcy case; prepetition rights become “claims” in bankruptcy. In re Wetherbee, 164 B.R. at 215 (“A
“claim” in bankruptcy arises at the date of the filing of the petition. [Citations omitted.] Therefore, only
if a claim is secured by the debtor's principal residence at the time of the bankruptcy petition is the
debtor prohibited from modifying the creditor's interest under the plain language of 11 U.S.C. §
1322(b)(2).”). More importantly, the provision asks whether the real property in question “is” the
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debtor’s principal residence, not whether it was the principal residence when the security interest first
arose. In re Churchill, 150 B.R. at 289 (“the statute will be applied as written, in the present tense.
Claims secured only by a security interest in real property which is the debtor's principal residence, at
the time of filing, may not be modified.” (Emphasis in original.)). Given the clarity of the statute on this
issue, there is no reason to have recourse to legislative intent, which, in the end, tells us only the
legislature’s purpose in enacting the antimodification provision but not precisely how the legislature saw
fit to effect that purpose. See Lomas, 82 F.3d at 6, where the Court of Appeals surveyed carefully the
legislative history of both § 1123(b)(5) and § 1322(b)(2). On the latter question, by far the clearest
indication is the language of the statute.
The cases that Specialized cites for its position, that the date of the loan should govern, provide
little support for that position. The most prominent is Scarborough v. Chase Manhattan Mortgage
Corporation, 461 F.3d 406, 412 (3rd Cir. 2006), but in that case the court offered little discussion of the
issue and no reason for disregarding the plain language of the statute. Likewise in In re Proctor, 494 B.R.
833, 840 (E.D.N.C. 2013), the Court surveyed the case law and then indicated that it would apply §
1123(b)(5) “with reference to the mortgage documents, not the petition date,” id., with no discussion of
cause for disregarding the plain language. Specialized also relies on Abdelgadir, 455 B.R. at 898, but that
decision it stands for precisely the opposite position from the one that Specialized invokes it to support.
And the last case that Specialized invokes is Hoffman v. Ocwen Loan Servicing, 2016 WL 5791406 (D. N.J.
2016), which was not for publication and merely cited and followed Scarborough.
I am therefore satisfied that the date of the bankruptcy filing controls.
Specialized makes one further argument: essentially, that even if the date of the bankruptcy
filing controls, and even if as of that date the Property was a multi‐family and included a rental unit that
brought it within the scope of Lomas, the Debtor should be estopped from taking that position because
he made contrary representations to the lender in the mortgage application process and at closing. For
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three reasons, I find no merit in this defense. First, it is presented here as an affirmative defense but
was raised for the first time only after the parties’ opportunity for submitting evidence and indeed after
the Debtor’s opportunity for submitting its arguments. It is therefore deemed forfeited, and its
consideration at this juncture would be unfair and inconsistent with due process. Second, the argument
is barely announced and is developed almost not at all; certainly there is no mention of the precise type
of estoppel being relied on—promissory or equitable (judicial appears to be out of the question)—and
no citation of supporting law or of the defense’s requirements.
Third, on the merits, the facts that Specialized relies upon do not support an estoppel of any
kind. The facts are that the Debtor was asked for and made representations about his then‐existing
intent, and he responded that his intent was to occupy the property as his primary residence. There is
no indication or even suggestion that this response was false, untruthful, or deceitful. There is no
indication that the Debtor was asked to or did promise not to change his intent, not to use the property
as anything other than his residence, not to add a separate unit to it, and not to use any portion of it as
rental property. And there is no inconsistency between a debtor’s occupying the residence as his or her
primary residence—which I understand the Debtor has continued to date to do—and that debtor’s
leasing out a portion of the same property for income. One and the same property can be both the
owner’s principal residence and an income‐producing property. In short, Specialized has submitted no
evidence of a representation that is inconsistent with the position he now advances, much less of a
representation that should estop him from now advancing it.
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CONCLUSION
For these reasons, a separate order will enter declaring that 11 U.S.C. § 1123(b)(5) does not
prohibit the Debtor from modifying the rights of the Mortgagee through a chapter 11 plan and that the
Mortgagee’s claim is a secured claim to extent of the agreed amount of $912,500.00.

Date: April 6, 2018

_______________________________
Frank J. Bailey
United States Bankruptcy Judge
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MEMORANDUM OPINION REGARDING
CONFIRMATION OF PLAN
Stephani W. Humrickhouse, United States Bankruptcy
Judge
On July 1, 2013, in an order confirming the debtor's
modified chapter 11 plan and overruling objections
by creditor OneWest Bank, FSB (“OneWest”) and the
bankruptcy administrator, the court indicated that the
bases for those rulings would be set out in a forthcoming
memorandum opinion.
The determinative issue for confirmation purposes was
whether the debtor was precluded from modifying his debt
to OneWest. The debt is secured by real property that the
debtor originally purchased for use as a second home, but
at the time of filing the petition used and continues to
use as his principal residence. For the reasons set forth
below, the court concludes that whether the real property
constitutes the debtor's “principal residence” for purposes
of § 1123(b)(5) is best determined with reference to the loan
documents that gave rise to the security interest, rather
than by the status of the property as the debtor's principal
residence on the date of the petition. That analysis, on the
facts of this case, supports the debtor's effort to modify
the debt.

BACKGROUND and STATEMENT OF THE ISSUE
The debtor filed a petition under chapter 11 on November
13, 2012. The debtor's original plan of reorganization was
filed on February 11, 2013, followed by a modified plan
on May 3, 2013. In his plan, the debtor sought to modify a
loan secured by real property located at 1857 Torrington
Street, Raleigh, North Carolina (the “Raleigh property”
or “property”).
The debtor acquired the Raleigh property in 2006, and
it is uncontested that the debtor purchased that property
specifically for use as a second home. The loan documents
provide, in the “Occupancy” provision of an addendum
entitled “Second Home Rider” (which is incorporated into
the security instrument), that the debtor “shall occupy,
and only use, the Property *835 as Borrower's second
home.” Debtor's Supplement to Memorandum of Law
in Support of Modified Plan of Reorganization, Ex. A

(Docket # 67). The Second Home Rider states further
that the second home occupancy provision replaces the
otherwise standard provision in the loan documents,
which requires a borrower to “occupy, establish, and use
the Property as Borrower's principal residence.” Id.
At the time the debtor purchased the Raleigh property,
his principal residence was located in Wappinger Falls,
New York. The debtor relocated from New York to North
Carolina in 2009 and began, at that time, to reside fulltime at the Raleigh property, which he continues to do
today. The debtor still owns his former principal residence
in Wappinger Falls, but he will surrender that property in
the chapter 11 case. There is no suggestion of bad faith
or system manipulation with regard to the timing of the
debtor's move from New York to North Carolina, or in
his use of the property.

DISCUSSION
The anti-modification statute prohibits modification of “a
claim secured only by a security interest in real property
that is the debtor's principal residence.” 11 U.S.C. §
1123(b)(5); see also § 1322(b)(2) (providing that a plan may
“modify the rights of holders of secured claims, other than
a claim secured only by a security interest in real property
that is the debtor's principal residence”). In more routine
situations, when debtors seek to avoid foreclosure on a
principal residence in chapter 13 or individual chapter 11
cases, the facts typically tend to show that the property
was purchased for use as a principal residence and was
in fact used for that intended purpose, through the date
on which the petition was filed. In those scenarios, the
real property “is the debtor's principal residence” as of
the mortgage date and the petition date, so the specific
temporal issue before the court today does not arise. 1
[1] That temporal question is front and center in this
case: In determining whether real property is a debtor's
“principal residence” within the meaning of § 1123(b)
(5), does the court look to whether the property was the
debtor's principal residence at the time of the mortgage
transaction, or to the time the petition was filed? An
excellent overview set out by the bankruptcy court for
the Northern District of New York 2 captures both the
question, and its far-reaching implications:
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The importance of § 1322(b)(2) and, by extension, the
Court's application of the same, cannot be overstated.
“It is through this provision that chapter 13 relief
achieves great efficacy and substance. *836 The
debtor's ability to modify the terms of prepetition
debts that have become too onerous to satisfy, as
originally contracted, is an invaluable feature of debt
adjustment under chapter 13.” Miles, supra, at 217. Yet,
Congress saw fit to afford special protection to lenders
holding mortgages against only the debtor's home by
prohibiting bifurcation of their claims under § 506(a),
thereby causing litigants and jurists to struggle with the
questions of why and to what extent.
So much has been written about the scope of § 1322(b)
(2) and what is meant by the language “other than
a claim that is secured only by a security interest in
real property that is the debtor's principal residence.”
11 U.S.C. § 1322(b)(2) (2010). Courts have widely
disagreed over the proper application of the antimodification provision, yet each one proclaims that
its rule best comports with the “plain meaning,” the
legislative history, congressional intent, and/or the
fundamental principles of bankruptcy law that mandate
striking a balance between equity and fairness for
the creditor and a “fresh start” for the debtor. See
Miles, supra, at 207–08. These standards and their
underpinnings need not be restated at length here.
Rather, it is enough for this Court to set forth the
competing and now well-known rules and, as it must,
choose a side in the continuing debate so that it may
apply its settled rule to the facts at hand.
In re Moore, 441 B.R. 732, 740 (Bankr.N.D.N.Y.2010)
(footnote omitted), quoting Veryl Victoria Miles, The
Bifurcation of Undersecured Residential Mortgages Under
§ 1322(b)(2) of the Bankruptcy Code: The Final
Resolution, 67 Am. Bankr.L.J. 207 (1993).
The temporal issue has yet to reach the Court of Appeals
for the Fourth Circuit. It recently arose in this district, but
was not decided on grounds that resolution was not crucial
to confirmation, because under either interpretation, the
debtor's residence was the same. SeeIn re McCowan, Case
No. 09–10347–8–JRL (Bankr.E.D.N.C. June 21, 2010). In
the instant case, however, the question is dispositive. If the
debtor's “principal residence” is determined with reference
to the loan documents, the loan may be modified and the
case confirmed; if it is determined with reference to the

petition date, then the debt cannot be modified and the
plan, as drafted, fails.

I. Parties' Positions
The debtor points to multiple factors in support of his
position that the loan documents should control whether
the property is, for purposes of the anti-modification
statute, considered his principal residence. He notes that
at the time of purchase, the property was “clearly not”
his principal residence, given that he “lived and worked in
New York; the interest rate of 7.125% on the Torrington
Street property, while typical for a vacation or second
home, would have been highly unusual for a principle
residence; and, most convincingly, the lender attached to
the deed of trust a “Second Home Rider” specifically
stating that “borrower shall occupy ... the Property as
Borrower's second home.” Debtor's Memorandum at 2.
In the debtor's view, the “focus of § 1123(b)(5) is on
the security instrument, itself: a static document with
four rigid corners capable of being properly deduced and
analyzed. It is not the fluid, subjective, often uncertain
facts of a debtor's principle residence that govern the antimodification statute, but the specific reality of the debtor
that is expressed by the parties in the security agreement.”
Id. at 5.
*837 On the other hand, as the debtor readily
acknowledges, it is “[e]qually clear” that he “currently
considers the property his principle residence, considered
it his principle residence at the time his bankruptcy case
was filed, and has every present intention of maintaining
the home as his principle residence in the future.” Id.
at 3. In its original objection to confirmation, OneWest
asserted simply that the sums due to it were secured by
a deed of trust, which was properly filed, and grants a
security interest in real property that “is the Debtor's
primary residence.” OneWest's Objection to Confirmation
at ¶ 5. OneWest also argued at the hearing that the debtor's
use of the property as his principal residence at the time he
filed the petition is consistent with usage of the word “is”
in the statute. In other words, temporally speaking, the
debtor agreed that the property “is” his principal residence
as of the petition date, which is the date at which the
parties' relative rights in bankruptcy are fixed. That, One
West concludes, precludes modification of the debt.

II. The “Petition Date Controls” Analysis
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At present, the leading decision in support of focusing
on the petition date is In re Abdelgadir, 455 B.R. 896
(9th Cir. BAP 2011). In Abdelgadir, the bankruptcy
court confirmed the debtors' chapter 11 plan and allowed
modification of a claim secured by real property that
the debtors considered their principal residence as of the
petition date, but not as of the confirmation date. Focusing
on this latter date, and noting that the debtors no longer
lived in the residence at the time of the confirmation
hearing, the bankruptcy court concluded that the lender's
claim was not secured by real property that “is the debtor's
principal residence.” Id. at 902. On appeal, the lender
argued that “the character of property must be determined
at the time the creditor takes a security interest in the
collateral” or, alternatively, as of the petition date. Id. at
899. The bankruptcy appellate panel reversed and held
that the petition date controls, not the loan transaction
date or the confirmation date.
The Abdelgadir court examined the statutory language
of not only § 1123(b)(5), but also of other provisions
it considered equally important: the statutory provisions
defining a “claim.” Id. at 900–01. “Based on the
grammatical structure of the statute,” the court wrote,
“the words ‘secured only by a security interest in real
property that is the debtor's principal residence’ modifies
‘claim’ and describes the type of claim that is excepted
from modification.” Id. at 903. A creditor's “right to
payment,” the court reasoned,
whether it later is deemed secured
or unsecured depending on the value
of the collateral, is fixed at the
petition date. 11 U.S.C. §§ 101(5);
502; In re Dean, 319 B.R. [474] at
478 [ (Bkrtcy.E.D.Va.) ]. Therefore,
our statutory analysis leads us to
conclude that the determinative date
for whether a claim is secured by a
debtor's principal residence is, like
all claims, fixed at the petition date.
Id. Although Abdelgadir was a chapter 11 case, the Ninth
Circuit BAP subsequently reasoned that the same analysis
applied equally to chapter 13 cases as well. Benafel v. One
West Bank, FSB (In re Benafel), 461 B.R. 581 (9th Cir.
BAP2011). 3

“not involve whether [the debtor] used the Property as
something other than her principal residence, but rather,
the relevant date to be used by the bankruptcy court in
asking that question.” Id. at 591 n.9. The Benafel court
undertook an updated review of the split in authority on
whether the petition date or transaction date controlled,
and pointed out that even the direction of the “trend”
in interpreting the statutes is in dispute. Id. at 589.
“Regardless of recent ‘trends',” the court concluded, “we
find that the majority of the cases interpreting § 1322(b)
(2) favor use of the petition date to determine principal
residence.” Id.; citing In re Christopherson, 446 B.R.
831, 835 (Bankr.N.D.Ohio 2011) (critical date is petition
filing date because “minority [transaction date] position
requires a subjective look into the parties' intentions which
is difficult to ascertain after the fact”); see also, e.g., In
re Austin, 2012 WL 1372212, at *1 (Bankr.S.D.Ill.2012)
(noting “strong split of authority” and concluding that
the petition date is the “more appropriate” choice, given
that it is “the crucial moment in many respects in
bankruptcy”); In re Kendle, 2012 WL 5723088, at *1
(Bankr.S.D.Fla.2012) (disagreeing with other precedent
within the Southern District of Florida, and concluding:
“Regardless of where the Debtor currently resides, the
determination of “principal residence” for purposes of
the anti-modification provision of 11 U.S.C. § 1 123(b)(5)
must be made as of the petition date.”).

III. The “Mortgage Documents Control” Analysis
Other courts, with an identical focus on the statutory
language, reach the opposite conclusion. In In re
Scarborough, 461 F.3d 406, 412 (3rd Cir.2006), the Third
Circuit considered a creditor's security interest in a multifamily dwelling, with respect to which the lender took its
security interest knowing that the property was acquired
in part as an investment and that the borrower would lease
a portion of the real property to a third party. Interpreting
§ 1322(b)(2) (§ 1123(b)(5)'s substantive twin), the court
examined the loan documents to determine whether
the creditor's claim was secured by “any real property
that is not the debtor's principal residence.” Id. at 411.
The creditor argued that this approach encouraged bad
faith, in that a debtor could avoid the anti-modification
exception by, for example, adding a second living unit
to the secured property. The court was not persuaded,
and instead emphasized what it viewed as a fundamental
aspect of the exception:

In Benafel, the facts aligned somewhat more closely with
the facts of the instant *838 case in that the issue did
© 2018 Thomson Reuters. No claim to original U.S. Government Works.
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for purposes of § 1322(b)(2), the critical moment is when
the creditor takes a security interest in the collateral. “It
is at that point in time that the underwriting decision
is made and it therefore at that point in time that the
lender must know whether the loan it is making may be
subject to modification in a Chapter 13 proceeding at
some later date.”
Id. at 412, quoting In re Bulson, 327 B.R. 830,
846 (Bankr.W.D.Mich.2005). The Scarborough court
reasoned that the bank “cannot, and does not, claim
surprise,” and that there simply was “no question in the
instant case that the Mortgage and Family Rider granted
Chase Manhattan an interest in real property that was not
the debtor's residence.” Id.
In addition, when it analyzed the statute's structure, the
court concluded that *839 “[b]y using the word ‘is' in
the phrase ‘real property that is the debtor's principal
residence,’ Congress equated the terms ‘real property’
and ‘principal residence.’ Put differently, this use of ‘is'
means that the real property that secures the mortgage
must be only the debtor's principal residence in order
for the antimodification provision to apply.” Id. at
411. Determining the nature of real property, the court
reasoned, and the nature of a creditor's interest in it,
requires reference to the precise moment that the security
interest is given:
Just as a creditor who takes any interest in personal
property forfeits the benefit of § 1322(b)(2), so does a
creditor whose claim is secured by any real property that
is not the debtor's principal residence. If a mortgage
includes language that “is effective to grant an interest
in such collateral, the mortgagee is at its peril in not
deleting it.”
Id. at 411–12, quoting In re Ferandos, 402 F.3d 147, 155
(3rd Cir.2005).
Other courts adopt similar reasoning. In Moore, the
mixed-use property case discussed above, the court
summarized the issue as follows:
Thus, in the case of principal residence disputes under
§ 1322(b)(2), the decisive factors are solely “(1) whether
the claim is secured only by real property, and (2)
whether the real property is the debtor's principal
residence.” Scarborough, 461 F.3d at 411. In answering
these questions, the relevant time period is necessarily

when the creditor takes a security interest in the real
property in question, and the Court must, therefore,
“look to the character of the collateral at the time of the
mortgage transaction.” Id. at 412.
Moore, 441 B.R. at 739–41; see alsoIn re Galaske, 2011
WL 5598356, at *2 (Bankr.D.Vermont 2011) (“If the real
property is not being used solely as the debtor's principal
residence at the time of the mortgage transaction, the antimodification provision of § 1322(b)(2) is inapplicable.”),
rev'd on other grounds, JPMorgan Chase Bank, NA v.
Galaske, 476 B.R. 405 (D.Vermont 2012); In re Zaldivar,
441 B.R. 389 (Bankr.S.D.Fla.2011) (“character of the
transaction” and substance of what the lender bargained
for are paramount); cf. In re Santiago, 404 B.R. 564
(Bankr.S.D.Fla.2009) (because Eleventh Circuit had not
decided the issue, court applied both approaches, but did
not specifically adopt one or the other because either way,
creditor lost; court concluded that debtor would prevail
under mortgage document approach because mortgage
was specifically for second home, and that creditor could
not meet burden of proof to establish that property was
debtor's principal residence as of petition date).
In Zaldivar, out of the Southern District of Florida, the
bankruptcy court considered facts similar to those in the
instant case in that a “1–4 Family Rider” addendum
attached to the debtor's mortgage documents specifically
deleted the requirement that the borrower use the property
as her principal residence. As in Scarborough, the issue in
that case was whether the property was used “only” as the
debtor's principal residence, given that the real property
was a duplex of which half served as the debtor's principal
residence, and the other half was rented to a third party.
“Because a loan is priced according to the risk of the
transaction,” the court wrote, “it makes a good deal of
sense to look at the substance of the bargain between
the parties to determine whether strip-down is prohibited
by § 1322(b)(2).” Zaldivar, 441 B.R. at 390. Reasoning
that the “entire point” of the anti-modification provision
is to “ ‘encourage the flow of capital into the home
lending market’ by reducing risk to *840 mortgagees,”
the court concluded that the “predominant character of
the transaction governs whether the anti-modification
provision applies.” Id. at 390–91, quoting Nobelman v.
American Savings Bank, 508 U.S. 324, 332, 113 S.Ct. 2106,
124 L.Ed.2d 228 (1993) (concurring opinion of Stevens,
J.).
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IV. Application of “Mortgage Documents Control”
Analysis
[2] Having fully considered both approaches, this court
will determine the debtor's principal residence for
purposes of § 1123(b)(5) with reference to the mortgage
documents, not the petition date. Because the Court of
Appeals for the Fourth Circuit has not yet addressed
the exact issue before this court, there is no controlling
precedent. Instead, this court's conclusion rests upon the
thoughtful and useful discussions set out by proponents
of both views, above, and also on the fact that
courts within this circuit frequently reach decisions in
related “determination of principal residence” contexts by
turning first to the loan documents. That focus on what
the parties originally bargained for, and what those parties
understood their rights to be, strikes this court as the most
appropriate starting point when a debtor's principal place
of residence is in dispute.
[3] Here, it is undisputed that the debtor's loan was
expressly conditioned upon the property being used as a
second home, and the interest rate charged by OneWest
(or, more accurately, OneWest's predecessor-in-interest,
though the distinction is irrelevant for present purposes)
reflects this. OneWest, as lender, acknowledged its higher
risk factor and was compensated for it on terms established
by OneWest. Without delving into the statute's legislative
history and related considerations of congressional intent,
the court points out the obvious, which is that a lender's
expectations in extending a loan are best captured by the
language of loan documents that, invariably, the lender
itself provided. SeeNobelman, 508 U.S. at 332, 113 S.Ct.
2106 (concurring opinion of Stevens, J.).
OneWest had no reasonable expectation that its loan,
which secured real property explicitly identified as a
secondary and not principal residence, could come within
the protection of the antimodification statute. Thus,
to the extent that the anti-modification provision was
intended to encourage lenders to extend loans with
a clear understanding of whether such a loan could
potentially be modified based upon a borrower's changed
financial circumstances, using the expectations articulated
in writing in the loan documents does that far more
effectively than an assessment at any later time. It
also precludes efforts by debtors who maintain multiple
residences to manipulate “principal residence” status by
moving from one property to another prior to filing a
petition, in order to essentially select which of multiple

mortgages will not be eligible to strip down—and, by
extension, which mortgages are.
As noted above, other “principal residence” decisions
in this circuit also tend to look to the loan documents,
doing so matter-of-factly and without much discussion,
almost as a matter of course. In In re Ennis, 558 F.3d
343 (4th Cir.2009), for example, the court of appeals
held that changes to the § 101(13A) statutory definition
of a principal residence (to include a mobile home that
is not attached to real property) did not, itself, imply
any change to the already existing and entirely separate
requirement in § 1322(b) that a claim be secured only by
“real property that is the debtor's principal residence.” To
resolve the issue of whether the debtor's mobile home was
real property under the *841 new BAPCPA definition
of “principal residence” or personal property, as the
debtor argued, the court looked to state (Virginia) law to
determine how the mobile home was taxed, and examined
the security agreement itself. In the agreement, the debtor
“agreed that the mobile home would ‘remain personal
property’ and that it would ‘not become a fixture or
part of the real property’ without Green Tree's written
consent.” The court concluded that the mobile home
constituted personal property, and that the mortgage
could be modified. Ennis, 558 F.3d at 346; see also In
re Hughes, 333 B.R. 360, 362 (Bankr.M.D.N.C.2005) (in
a multi-faceted use of primary residence case, the court
held that whether a creditor's claim was secured “solely
by the security interest in the Debtor's residence within
the meaning of section 1322(b)(2) is a determination
which should be made by examining the GMAC loan
documents.”).
The Ennis court did not delve into legislative history, but
it did rely on an earlier Fourth Circuit case, In re Witt, 113
F.3d 508 (4th Cir.1997), which did. In Witt, the court held
that 11 U.S.C. § 1322(c)(2) “precluded bifurcation of an
undersecured loan into secured and unsecured claims if the
only security for the loan is a lien on the debtor's principal
residence.” Id. at 513–14. The court acknowledged that
the effect of the court's decision would be to require the
debtors to pay back the full amount of their mortgage
loan, which was facially contrary to bankruptcy's “fresh
start” goals. However, as the court pointed out, other
factors are relevant:
As Justice Stevens recognized in Nobelman, “[a]t first
blush it seems somewhat strange that the Bankruptcy
Code should provide less protection to an individual's
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interest in retaining possession of his or her home than
of other assets.” Nobelman, 508 U.S. at 332, 113 S.Ct.
2106 (Stevens, J., concurring). Permitting bifurcation
of home mortgage loans, however, could make lenders
more hesitant to make such loans in the first place.
Although a broader reading of § 1322(c)(2) might help
the Witts today, it could make it more difficult in
the future for those similarly situated to the Witts to
obtain any financing at all. Congress appears to have
designed another important section, § 1322(b)(2), with
this result in mind. See id. (stating that § 1322(b)(2)'s
“legislative history indicat[es] that favorable treatment
of residential mortgagees was intended to encourage the
flow of capital into the home lending market”).

change, for a host of reasons, often in connection with
employment, health, marital status or family size. Those
changes, in turn, prompt natural changes in domicile. In
contrast, a lending bank's expectations are comparatively
stable and written in ink. The two are destined to clash and
when that happens, in the court's view, the determination
of principal residence for purposes of § 1123(b)(2) should
be made with reference to that specific point in time in
which debtor and lender were in full agreement as to
their expectations, and articulated them in the mortgage
documents.

Id. at 514 (emphasis added); see also Zaldivar, 441 B.R.
389, 390–91 (collecting and discussing cases).

For the foregoing reasons, the objections of One West and
the bankruptcy administrator to the debtor's plan were
OVERRULED, and the debtor's modified chapter 11 plan
was confirmed on July 1, 2013.

In this particular matter, the debtor prevails. However,
the court's holding could just as easily benefit a lender
seeking to avoid modification of a loan expressly made
for real property to be used as a principal residence,
then subsequently put by the debtor to a different or
additional purpose. See, e.g., Benafel, 461 B.R. at 591. In
different factual circumstances, the mortgage document
analysis could work real hardship on debtors' expectations
in bankruptcy, given that individual circumstances

*842 CONCLUSION

SO ORDERED.

All Citations
494 B.R. 833

Footnotes

1

2

3

Of course, the anti-modification statutes provide plenty of alternative opportunities for conflicting interpretations with
regard to, for example, the seemingly plain “secured only by” and “real property” language. A creditor's security interest
in real property upon which a debtor resides principally in a mobile home (which under applicable state law may be
considered personal property), or also operates a business (such that the debt is not secured “only” by a principal
residence), or rents living space to a third party (same), can provide a court with hours of thought-provoking conundrums.
See, e.g., In re Moore, 441 B.R. 732 (Bankr.N.D.N.Y.2010) (collecting and discussing cases).
In that case, In re Moore, 441 B.R. 732, 740 (Bankr.N.D.N.Y.2010), the court was discussing § 1322(b)(2), not § 1123(b)
(5). However, the two provisions are substantively identical. As the Bankruptcy Appellate Panel for the Ninth Circuit
pointed out in its comprehensive discussion of the matter, an analysis of either one of the statutes has equal value when
applied to the other. Benafel v. One West Bank, FSB (In re Benafel), 461 B.R. 581, 585 (9th Cir. BAP 2011).
Notably, OneWest, the creditor in this case, also was the creditor in Benafel. In that case, OneWest took the position that
the loan documents should control; the opposite of its position in this case. Benafel, 461 B.R. at 591 (“It may be ironic
in the current appeal, where One West argues in favor of using the loan transaction date, that some cases aligning with
One West's position did not result in a desirable outcome for the secured creditor.”).

End of Document
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West Headnotes (5)
[1]

In re Billy E. BELCHER, Jr.,
Jane I. Belcher, Debtors.

Term “disbursements,” as used in federal
statute fixing the quarterly fees payable to the
United States Trustee (UST) in Chapter 11
case based on disbursements made, includes
all payments made by Chapter 11 debtor,
from whatever source and to whomever paid.
28 U.S.C.A. § 1930(a)(6).

No. 06–71448.
|
June 2, 2009.
Synopsis
Background: Individual Chapter 11 debtors moved for
entry of order granting them an early discharge, prior
to completion of their payments under their confirmed
plan, or, in alternative, for waiver of their obligation for
quarterly United States Trustee (UST) fees.

Holdings: The Bankruptcy Court, William F. Stone, Jr.,
J., held that:
[1] Code provision authorizing court to grant debtor a
discharge prior to completion of his plan payments if
unsecured creditors have been paid at least as much as
they would receive in hypothetical Chapter 7 liquidation,
and if modification of plan is impracticable, contemplates
situation in which individual debtor seeks entry of order
of discharge, even though, due to some particular cause or
set of circumstances presented to court, debtor is unable
to fulfill all of his payment obligations;
[2] debtors' desire to be relieved of any continuing
obligation for payment of quarterly fees to the UST
did not constitute “cause” for granting debtors an early
discharge, under Code provision authorizing an early
discharge for “cause” shown;
[3] court did not have authority to waive individual
debtors' obligation for payment of quarterly UST fees;
and
[4] court would not close case early, nine months into
debtors' confirmed 60-month plan.

Bankruptcy
Trustees

1 Cases that cite this headnote
[2]

Bankruptcy
Effect as Discharge
Bankruptcy Code provision authorizing
court, at any time after confirmation of
Chapter 11 plan and after notice and
hearing, to grant debtor a discharge prior to
completion of his plan payments if unsecured
creditors have been paid at least as much as
they would receive in hypothetical Chapter
7 liquidation, and if modification of plan
is impracticable, contemplates situation in
which individual debtor seeks entry of order
of discharge, even though, due to some
particular cause or set of circumstances
presented to court, debtor is unable to
fulfill all of his payment obligations under
confirmed plan or demonstrates some other
cause why he should be excused from doing
so, where modification of debtor's payment
obligations is not practicable; provision was
not intended simply to provide additional
discretion to bankruptcy courts to grant early
discharge once the creditors have received at
least as much as they would have received
in Chapter 7 liquidation case. 11 U.S.C.A. §
1141(d)(5)(B).
7 Cases that cite this headnote
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[3]

Bankruptcy
Effect as Discharge
Individual Chapter 11 debtors' desire to be
relieved of any continuing obligation for
payment of quarterly fees to the United States
Trustee (UST) did not constitute “cause”
for granting debtors an early discharge, nine
months into their confirmed 60-month plan,
before all of their payment obligations had
been met, under Bankruptcy Code provision
authorizing court to grant debtor an early
discharge for “cause” shown. 11 U.S.C.A. §
1141(d)(5)(A).
3 Cases that cite this headnote

[4]

Bankruptcy
Trustees
Bankruptcy court did not have authority
to waive individual Chapter 11 debtors'
obligation for payment of quarterly fees to the
United States Trustee (UST), where debtors
did not contend that they were unable to pay
these quarterly fees. 28 U.S.C.A. § 1930(f)(3).
2 Cases that cite this headnote

[5]

Opinion
REVISED MEMORANDUM DECISION
WILLIAM F. STONE, JR., Bankruptcy Judge.
The matters before the Court are the Debtors' Motion for
Entry of an Order Granting the Debtors a Discharge or,
in the Alternative, Waiving the Quarterly Fee (“Motion
for Discharge”), the objection thereto filed by the office
of the United States Trustee, and the Debtors' Final
Report and Application for Final Decree (“Motion for
Final Decree”). A hearing on said matters was held on
April 27, 2009. The primary issue raised by these motions
is whether, in light of the changes to the Bankruptcy
Code through the Bankruptcy Abuse Prevention and
Consumer Protection Act (“BAPCPA”) of 2005, an
individual chapter 11 debtor may obtain a discharge after
a Chapter 11 Plan of Reorganization has been confirmed,
but prior to completion of such debtor's obligations under
such Plan, in short, an “early” discharge. This issue is a
matter of first impression before this Court, and, given
the novelty of the issue and apparent scarcity of authority
directly addressing the questions presented, the Court
took the matter under advisement. Based on the following
analysis, the Court concludes that Congressional intent
is best *208 served by denying both of the Debtors'
motions.

Bankruptcy
Liquidation, Distribution, and Closing
Individual Chapter 11 debtors' desire to avoid
having to pay $650 per quarter in fees to the
United States Trustee (UST) did not provide
appropriate basis for closing Chapter 11 case
early, nine months into debtors' confirmed 60month plan, to prejudice of any creditor that
might wish to file motion seeking modification
of plan. 28 U.S.C.A. § 1930.
1 Cases that cite this headnote

Attorneys and Law Firms
*207 A. Carter Magee, Jr., William J. Charboneau,
Magee, Foster, Goldstein & Sayers, Roanoke, VA, for
Debtors.

FINDINGS OF FACT
The facts of the case presently before the Court are not in
dispute. The Debtors filed a voluntary petition for relief
under chapter 7 of the Bankruptcy Code along with their
supporting schedules on November 30, 2006. Based on
the supporting schedules filed, the chapter 7 trustee filed
a No Asset Report on February 8, 2007, signaling that
under a chapter 7 liquidation, no funds would have been
available for distribution to the unsecured creditors. 1 On
August 31, 2007 the Debtors filed a Motion to Convert
Case, seeking to convert their case from one under
chapter 7 to one under chapter 11. 2 The Court granted
this Motion to Convert by Order entered September
25, 2007. After conversion, the Debtors managed their
properties as debtors-in-possession under 11 U.S.C. §§
1007 and 1108. The Debtors filed a Disclosure Statement
and Chapter 11 Plan of Reorganization on January
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31, 2008. The Disclosure Statement was conditionally
approved by Order entered February 1, 2008. Per the
provisions of that Order, such approval become final on
February 29, 2008, the deadline for filing any objections
thereto. An Amended Plan, containing only non-material
modifications, was subsequently filed on March 5, 2008.
The Debtors' Plan was then confirmed by Order entered
March 11, 2008.
The confirmed Plan requires the Debtors to pay their
disposable income of $2,003.60 per month into a
Distribution Fund created by the Plan for a period of sixty
months after the effective date, which was March 22, 2008.
The Debtors are to pay their administrative claims and
priority claims, including the statutory quarterly fees to
the United States Trustee pursuant to 28 U.S.C. § 1930(a)
(6), either directly with cash or through funds available
from the Distribution Fund. The Plan also requires the
Debtors to pay the two secured claims of Wachovia
Bank and the one secured claim of First National Bank
directly. 3 The Plan requires that payments to be applied
to the arrearage claim of First National Bank be made
through the Distribution Fund. Finally, the Plan requires
that payments be made pro rata through the Distribution
Fund to the unsecured creditors, whose claims in the
aggregate total $501,548.17. The Debtors' student loan
creditors will also share in this pro rata distribution over
the life of the plan. However, once all distributions have
been made from the Distribution Fund, the Debtors will
then assume regular contractual *209 payments to their
student loan creditors. 4 Additionally, the Debtors did
not seek an early discharge through the terms of their
confirmed Plan. In fact, the only discussion of a discharge
in the Plan itself is found in Section 8.1.1 of the Plan,
which states that “The terms of the Plan shall be binding
upon the Debtors ..., and the Debtors will be eligible for
a discharge of dischargeable debts in accordance with 11
U.S.C. § 1141(d).” No indication was made regarding the
timing of the discharge. However, the Plan does include,
in Section 8.1.4, language noting the following:

On the date the Reorganized Debtors make the 60th
and final payment due to the Distribution Fund, and
except as otherwise expressly provided in the Discharge
Order issued by the Court, all persons who have held,
hold, or may hold dischargeable Claims against the
Debtors are, with respect to any such dischargeable

Claim, permanently enjoined from taking [any actions
related to the enforcement or collection of such claims].
Accordingly, the terms of the confirmed Plan, while
never expressly discussing the timing of discharge, seem
to imply that such discharge would not be requested
until after completion of any payments under the
Plan required to be made from the Distribution Fund.
Additionally, Section 1.4.2 of the Debtors' Disclosure
Statement states: “Unless a discharge is sooner granted,
upon completion of the 60th monthly payment required
by the Plan, the Debtors will be granted a discharge.”
Thus, this Court finds that the Disclosure Statement
and Plan, read together, contemplate that discharge
would not occur until completion of all payments to
and distributions from the Distribution Fund have been
made.
On December 4, 2008, approximately nine months after
confirmation of this Plan, the Debtors filed their Motion
for Final Decree in which the Debtors aver that the Plan
of Reorganization has been substantially consummated
within the meaning of 11 U.S.C. § 1101(2) and request
that the Court issue a Final Decree closing the case
pursuant to 11 U.S.C. § 1106(a)(7). In the Final Report
accompanying the Motion, the Debtors note that, as of
the date of its filing, they had paid $9,491.93 to counsel
for the Debtors and $650 to the United States Trustee to
satisfy their quarterly fees. The Final Report also notes
that the Debtors had paid $7,701.84 and $3,469.79 upon
the Wachovia claims and $675.84 upon the claim of First
National Bank. Finally, the Report notes that the Debtors
had paid $2,003.60 to the unsecured creditors. According
to the Final Report, as of the date of the filing of the
Motion for Final Decree, all creditors had been paid
what had been required to that date under the terms
of the confirmed Chapter 11 Plan or more. According
to the terms of the Plan, however, as of the date the
Motion for Final Decree was filed, the Debtors remained
obliged to make fifty-one more monthly payments into the
Distribution Fund.
The initial hearing on the Motion for Final Decree was
held February 23, 2009, but was continued at the request
of the Debtors for the purpose of filing a motion seeking
early discharge. On April 13, 2009, the hearing on the
Motion for Final Decree was continued again to give the
United States Trustee adequate time to determine whether
the granting of an early discharge was supported by law.
The *210 Debtors filed their Motion for Discharge on
March 20, 2009, and the United States Trustee filed an
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Objection thereto on April 22, 2009. At the conclusion
of the hearing held on the Motion for Final Decree, the
Motion for Discharge, and the United States Trustee's
Objection, the Court, upon the request of the United
States Trustee, allowed the parties the discretion to
file briefs in support of their respective positions. The
United States Trustee on May 4, 2009 filed a posthearing memorandum opposing the Debtors' Motion for
Discharge, to which the Debtors filed a brief in response
on May 12, 2009.

National Bank had been paid in full, argue that they
have substantially consummated the Plan, and they seek
the entry of a discharge order so that they can move
forward with their Motion for Final Decree. The Debtors
also note that, as of the date of confirmation of their
Chapter 11 Plan, the total amount of funds that would
have been available for distribution under a chapter 7
liquidation would have been $10,184.91, only $692.98 of
which would have been available for distribution to the
unsecured creditors.

[1] During the hearing, counsel for the Debtors, upon
questioning by the Court, represented that the quarterly
fees paid to the United States Trustee were estimated
to amount to $650 per quarter for the remainder of the
plan. According to the Motion for Final Decree and Final
Report, only $650 of quarterly fees had been paid as of the
date of its filing on December 4, 2008. Such amount would
have satisfied the first quarter, ending June 30, 2008, after
the Plan's effective date of March 22, 2008. This amount
is in accord with the provisions of 28 U.S.C. § 1930(a)
(6) which sets the quarterly fees paid at $650 per quarter
so long as the aggregate disbursements in such quarter

*211 The Debtors then argue that this Court has the
authority under 11 U.S.C. § 1141(d)(5)(B) to grant them a
discharge, even though they have not completed payments
under the plan, because the value already distributed to
their creditors under the plan is at least what creditors
would have received through a Chapter 7 liquidation. The
Debtors also argue that, should a discharge be entered
and the case be closed, they will no longer be required
to devote funds which they can scarcely afford to the
payment of the quarterly fees to the Office of the United
States Trustee. Finally, the Debtors argue that, should the
case be closed, the Debtors and other parties in interest
will continue to be bound by the Plan and the Debtors
would also be protected by the discharge injunction. In
the alternative, however, the Debtors seek the entry of
an order pursuant to 28 U.S.C. § 1930(f)(3) waiving the
quarterly fees. However, other than the assertion that this
Court may waive the quarterly fees in accordance with
the Judicial Conference policy, the Debtors provide no
arguments supporting this alternative relief.

total more than $15,000 but less than $75,000. 5 Based
upon the information provided in the Debtor's Post–
Confirmation quarterly reports, this Court finds that the
quarterly fee paid to the United States Trustee in this case
under the currently applicable rate is $650 per quarter for
a total of $13,000 during the five-year period in which
disbursements are to be made through the Distribution
Fund.

CONTENTIONS OF THE PARTIES
In their Motion for Final Decree, the Debtors aver
that they had commenced making distributions as
required under the confirmed Plan of Reorganization.
Therefore, the Debtors concluded that the Plan had
been substantially consummated within the meaning of
11 U.S.C. § 1101(2). The Debtors subsequently filed a
Motion for Discharge, in which they assert that prior to
BAPCPA a chapter 11 debtor received a discharge upon
confirmation of the debtor's plan, thereby allowing the
debtor to move for the entry of a final decree closing
the case. The Debtors observed that the entry of a final
decree would end their obligation to pay quarterly fees
to the United States Trustee. The Debtors, noting that
all administrative claims as well as the claim of First

In his objection to the Motion for Discharge, the United
States Trustee argues that under BAPCPA, Congress
has specifically changed the manner in which individual
chapter 11 cases are to be administered, which changes
preclude the pre-BAPCPA practice of case closure at a
point shortly after confirmation. Specifically, the United
States Trustee argues that, under BAPCPA, 11 U.S.C.
§ 1141(d)(5) provides that an individual chapter 11
debtor may only receive a discharge upon completion of
plan payments or for cause. Citing Matter of OORC,
359 B.R. 227, 232–33 (Bankr.N.D.Ind.2007), the United
States Trustee argues that prior to BAPCPA courts often
considered cases fully administered at or shortly after
substantial consummation under 11 U.S.C. §§ 350, 541,
1127, and 1141, and Bankruptcy Rule 3022. The United
States Trustee cites changes under BAPCPA to 11 U.S.C.
§§ 541, 1123(a)(8), 1127(e), 1129(a)(15), and 1141(d)(5)
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for the proposition that the addition of post-confirmation
participation, oversight, and the opportunity for plan
modification have been added to the chapter 11 process,
causing chapter 11 cases to parallel cases under chapter
13, which remain open until all plan payments have been
made and a debtor's discharge is entered. The United
States Trustee then argues that, contrary to the Debtors'
assertion that creditors will be protected once a discharge
order is entered, creditors will instead be left without
recourse in the event the Debtors cease making their
payments.
Additionally, the United States Trustee argues that the
avoidance of quarterly fees is an improper consideration
for closing a case under 11 U.S.C. § 350. The United
States Trustee argues that the impact of case closure on
the collection of quarterly fees is a consequence of the
legal analysis under § 350 and the BAPCPA provisions
which, when read together, require that a chapter 11 case
be fully administered before it can be closed, and, thus,
the quarterly fees required as a result of that analysis
should not be used as a factor in determining whether a
case should be closed before it is fully administered. The
United States Trustee cites In re Ball, 2008 WL 2223865
(Bankr.N.D.W.Va., May 23, 2008) for the proposition
that, even where an argument could be made that the
payment of quarterly fees to the United States Trustee
would impact the feasibility of a plan, the proper time to
address that issue is at the time of the formulation of the
disclosure statement and plan. As a result, because the
Debtors chose to convert their case to one under chapter
11, they cannot claim ignorance of those fees and cannot
now seek relief from the requirement *212 of the fees
simply because they have to wait for a discharge.
During the hearing on the Motion for Discharge, the
Debtors argued that, instead of analyzing the case under
11 U.S.C. § 1141(d)(5)(A), which requires that a debtor
show cause to support the grant of a discharge prior to
completion of payments required by the terms of the Plan,
the case should be analyzed under 11 U.S.C. § 1141(d)
(5)(B), which does not require cause. The Debtors argue
that the elements for granting an early discharge, which
they observe is discretionary with the Court under this
subsection, are met. The Debtors further argue that the
entry of a discharge order will make it easier for the
creditors to understand what actions they can and cannot
take with respect to collection of their claims against
the Debtors. Counsel for the Debtors, upon questioning

by the Court, acknowledged the similarities between
cases under chapter 11 and those under chapter 13, but
ultimately observed that Congress in crafting the language
of 11 U.S.C. § 1141(d) did not simply import the existing
language of 11 U.S.C. § 1328(b) governing when the court
may grant a discharge even though all plan payments
have not been made. 6 To be more precise, § 1328(b)(1)
requires a determination by the court that “the [chapter
13] debtor's failure to complete such payments is due to
circumstances for which the debtor should not justly be
held accountable.” Conversely, § 1141(d)(5)(B) contains
no comparable language with regard to individual chapter
11 debtors.
The United States Trustee responded by noting that,
although the Court may have discretion to grant a
discharge to an individual chapter 11 debtor, there must
still be some basis for granting the same. The United
States Trustee also noted concerns with the ability of an
individual chapter 11 debtor to modify his or her plan
post-confirmation and that issues could arise should a
debtor under chapter 11 be required to modify his or her
plan after closure of the case. The United States Trustee,
while acknowledging the possibility that the Court could
condition discharge in such a way to preserve creditors'
rights under the Plan, still expressed concern over the
changes in the balance between the relative positions of
the Debtors and their creditors should an early discharge
be granted.
At the conclusion of the hearing, the Court extended both
parties the opportunity to supply additional briefing on
the issue, and both parties accordingly filed briefs on
this matter. The United States Trustee, in his brief, did
not make any additional arguments in support of his
position. Instead, he cited for the Court's review three
cases, In re Johnson, 402 B.R. 851 (Bankr.N.D.Ind., 2009);
In re Sheridan, 391 B.R. 287 (Bankr.E.D.N.C.2008); and
In re Ball, 2008 WL 2223865 (Bankr.N.D.W.Va., May
23, 2008), in which *213 the respective courts have
taken varying positions as to whether an early discharge
could be granted and whether a case could be closed
prior to completion of all payments required under a
confirmed chapter 11 plan. On the other hand, in their
post-hearing brief, the Debtors reassert their position that
this Court should exercise its discretion and enter an order
discharging the Debtors because they have satisfied the
factors set forth in 11 U.S.C. § 1141(d)(5)(B). The Debtors
argue further that, by comparing subsections (A) and
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(B), it becomes clear that, to obtain a discharge under
the latter subsection of § 1141(d)(5), the Debtors need
not make a special showing of cause. The Debtors also
note that, contrary to the assertions of the United States
Trustee, no case has directly addressed the application of
§ 1141(d)(5)(B) to a debtor's request for a discharge in the
circumstances presented in this case. The Debtors look
to In re Johnson for that court's view on the imprudence
of a bright-line rule requiring that a chapter 11 case
be kept open until all payments under the terms of a
confirmed plan are satisfied. In re Johnson, 402 B.R. at
855. Specifically, the court in Johnson observed that such
a rule could well require that a chapter 11 case remain
open for decades should an individual debtor be required
to make regular payments under the terms of a twenty
to thirty year home mortgage through a chapter 11 plan.
Id. The Debtors note that this precise problem, foreseen
by the court in Johnson, is present in the case at hand,
as the Debtors are making such long-term payments not
only under the terms of their mortgage but also under
the terms of their non-dischargeable student loan debts.
As a result of the possibility that the case would have to
remain open for as long as twenty years under the United
States Trustee's proposed rule, the Debtors argue that the
Court should exercise its discretion and grant the Debtors
a discharge.

CONCLUSIONS OF LAW
This Court has jurisdiction over this proceeding by virtue
of the provisions of 28 U.S.C. §§ 1334(a) and 157(a)
and the delegation made to this Court by Order from
the District Court on July 24, 1984. A determination
regarding the entry of a Discharge Order and the issuance
of a Final Decree is a “core” bankruptcy matter pursuant
to 28 U.S.C. § 157(b)(2)(A) and (O).
Section 1141(d)(5) of the Bankruptcy Code sets forth
the circumstances under which an individual chapter 11
debtor may receive a discharge. This Section provides:
In a case in which the debtor is an individual—
(A) unless after notice and a hearing the court orders
otherwise for cause, confirmation of the plan does not
discharge any debt provided for in the plan until the
court grants a discharge on completion of all payments
under the plan;

(B) at any time after the confirmation of the plan,
and after notice and a hearing, the court may grant a
discharge to the debtor who has not completed plan
payments under the plan if—
(i) the value, as of the effective date of the plan,
of property actually distributed under the plan on
account of each allowed unsecured claim is not less
than the amount that would have been paid on such
claim if the estate of the debtor had been liquidated
under chapter 7 on such date; and
(ii) modification of the plan under section 1127 is not
practicable; and
(C) unless after notice and a hearing held not more than
10 days before the date of the entry of the order granting
*214 the discharge, the court finds that there is no
reasonable cause to believe that—
(i) section 522(q)(1) may be applicable to the debtor;
and
(ii) there is pending any proceeding in which the
debtor may be found guilty of a felony of the kind
described in section 522(q)(1)(A) or liable for a debt
of the kind described in section 522(q)(1)(B).
11 U.S.C. § 1141(d)(5). 7 As noted above, there have been
very few decisions in which courts have considered the
effect of these provisions.
By virtue of the Debtors' Motion for Final Decree,
this Court is also faced with the question of whether it
may close the Debtors' case prior to the completion of
payments under the confirmed Plan of Reorganization.
Closure of a case is governed by 11 U.S.C. § 350(a), which
provides: “After an estate is fully administered and the
court has discharged the trustee, the court shall close
the case.” Bankruptcy Rule 3022 helps courts implement
§ 350(a) in the chapter 11 context. Rule 3022 provides:
“After an estate is fully administered in a chapter 11
reorganization case, the court, on its own motion or on
motion of a party in interest, shall enter a final decree
closing the case.” Fed. R. Bankr.P. 3022. Commentary
associated with this Rule provides useful guidance in its
application. A 1991 Advisory Committee Note provides:
Entry of a final decree closing
a chapter 11 case should not
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be delayed solely because the
payments required by the plan
have not been completed. Factors
that the court should consider in
determining whether the estate has
been fully administered include (1)
whether the order confirming the
plan has become final, (2) whether
deposits required by the plan have
been distributed, (3) whether the
property proposed by the plan to
be transferred has been transferred,
(4) whether the debtor or the
successor of the debtor under the
plan has assumed the business or
the management of the property
dealt with by the plan, (5) whether
payments under the plan have
commenced, and (6) whether all
motions, contested matters, and
adversary proceedings have been
finally resolved.
Fed. R. Bankr.P. 3022, Advisory Committee Note (1991).
The question still remains, however, whether this analysis
has been altered by the amendments to the Code
implemented through BAPCPA. As is the case regarding
the grant of an early discharge, very few courts have
considered in reported post-BAPCPA individual debtor
chapter 11 cases the entry of a final decree prior to debtor's
completion of payments provided for in the plan. Often,
however, in the decisions which have considered this
general subject, the questions regarding early discharge
and closure of the case prior to completion of plan
payments are both discussed.
In In re Sheridan, 391 B.R. 287, the chapter 11 debtors
as an express part of their disclosure statement requested
discharge upon confirmation and prior to completion of
plan payments. Id. at 288. The debtors filed a joint petition
under chapter 11, and only one class of creditors, Class
IX for general unsecured claims, was impaired by their
plan. Id. at 288–89. Under the plan, Class IX creditors
were to receive pro rata distribution of a total of $20,000
with interest at the rate of 6% per annum over a period
of five years. Id. at 289. To guarantee payment, the plan
*215 granted Class IX creditors a second deed of trust
upon the debtors' primary residence. Id. In their disclosure
statement and notice of confirmation hearing, the debtors
also sought the court's approval for entry of an early

discharge. Id. at 290–91. 8 Though the debtors' disclosure
statement and plan drew no objections, the Court issued
a decision regarding the timing of the discharge. Id.
at 289–90. The decision was issued contemporaneously
with the order finally approving the debtors' disclosure
statement and confirming the debtors' plan. Id. at 291. In
determining whether a discharge could be granted upon
confirmation of the plan, the court observed that the
general rule under § 1141(d)(5)(A) was that an order of
discharge would not be entered until the debtor has made
all plan payments. Id. at 290. However, the court noted
that a discharge could still be entered under § 1141(d)(5)
(A) after notice and a hearing provided that the court
finds sufficient cause. 9 Id. The court concluded that
the inclusion of conspicuous language in the disclosure
statement and notice of confirmation hearing of the
debtors' intent to seek early discharge upon confirmation
of the plan satisfied the notice requirement of § 1141(d)
(5)(A). Id. at 290–91. The court noted that this section
of the Bankruptcy Code provides no guidance as to what
might constitute cause and that there had been only
limited discussion in the form of case law on the subject.
Id. at 291. However, the court allowed the discharge
to take effect upon confirmation based on the fact the
debtors had provided significant assurance of payments
to the unsecured creditors by granting them an interest in
collateral securing payments due under the plan. Id.
The court in In re Ball, 2008 WL 2223865, considered a
motion filed by the debtor seeking an order granting a
discharge, closing the case, and entering an injunction. Id.
at *1. The debtor sought such an order after confirmation
of his individual chapter 11 plan, in which he proposed to
pay his creditors through liquidation of non-estate assets
and a pool of several items of estate property. Id. Such
plan was anticipated to have only a short duration of
a few months. Id. at *1, *4. At the time the debtor's
motion had been filed, the debtor's class 4 creditors,
who objected to the motion, were still due over $725,000
under the plan. Id. at *1. The debtor, however, had
executed a promissory note granting a security interest
in a condominium guaranteeing payment to his class
4 creditors. Id. The court considered the issue under §
1141(d)(5)(A), observing that this section provides that
a discharge may be entered before all payments are
completed under the plan only when sufficient cause is
shown. Id. at *4. The court, however, was not persuaded
that avoidance of quarterly fee obligations to the United
States Trustee was sufficient cause and denied the debtor's

© 2018 Thomson Reuters. No claim to original U.S. Government Works.

7

In re Belcher, 410 B.R. 206 (2009)

motion for discharge. Id. Moreover, because all payments
had not been completed and because *216 the debtor was
not yet entitled to a discharge, the court concluded that
the case had not been fully administered and, therefore,
held that the case could not yet be closed under 11 U.S.C.
§ 350(a). Id. at *2–*3.
In In re Johnson, 402 B.R. 851, an individual chapter
11 debtor moved the court to close his case under 11
U.S.C. § 350(b), even though a discharge had not yet
been entered. Id. at 853. Under the confirmed plan, the
unsecured creditors were to be paid over a period of
five years and were to receive a fixed portion of the
debtor's post-confirmation income less various expenses
and payments to secured and priority creditors. Id.
The court found that the plan had been substantially
consummated pursuant to 11 U.S.C. § 1101(2). Id. at
854. The court weighed the arguments by the debtor
that the pre-BAPCPA policy of closing individual chapter
11 cases soon after confirmation had been unaltered
against the arguments by the United States Trustee
that, through BAPCPA, Congress amended the Code in
such a way that an individual chapter 11 case tracks
closely with chapter 13 cases in which the case remains
open until a debtor completes payments under the plan
and receives a discharge. Id. Observing that the fact
that an individual chapter 11 could have potentially
unlimited duration in circumstances where the debtors
were paying long-term debts such as twenty to thirty
year mortgages, the court found that the United States
Trustee's position was untenable. Id. at 855. Instead,
the court held that consideration of whether to enter
a final decree closing a chapter 11 case should involve
analysis of the factors laid out in the Advisory Committee
Note regarding Bankruptcy Rule 3022. 10 Id. at 856.
Because the order confirming the debtor's plan had
become final, there was no deposit to distribute, all
property the plan contemplated to be distributed had
been transferred or otherwise disposed of, the debtor
had begun to manage his affairs, payments to creditors
had been commenced, the plan had been substantially
consummated, and all outstanding motions, adversary
proceedings and contested matters had been resolved, the
court found that granting the motion to close the case was
appropriate given the circumstances before it, even though
no discharge had yet been entered. Id. at 856, 858.
[2] The Court concludes that § 1141(d)(5)(B), upon which
the Debtors principally rely in support of their request

for an “early” discharge, is inapplicable because this is
not a case which can satisfy one of the conditions of such
section, namely, the provision contained in subsection
(ii) of such section that “modification of the plan
under section 1127 is not practicable.” Under § 1127(b)
the “proponent of a plan or the reorganized debtor”
may modify a confirmed plan prior to “substantial
consummation” of such plan only if “circumstances
warrant such modification and the court, after notice and
a hearing, confirms such plan as modified....” That section
is not applicable here because the Debtors contend and
it is undisputed that their plan has been substantially
consummated. However, § 1127(e) is applicable. That
section, added by BAPCPA and which applies only to
individual chapter 11 debtors, provides that a “plan
may be modified at any time after confirmation ... but
before completion of payments under the plan, whether
or not the plan has been substantially consummated,
upon request of the debtor, the trustee, the United States
trustee, or the holder of an allowed unsecured claim” to
effect any of three possible changes:
*217 (1) increase or reduce the amount of payments on
claims of a particular class provided for by the plan;
(2) extend or reduce the time period for such payments;
or
(3) alter the amount of the distribution to a creditor
whose claim is provided for by the plan to the extent
necessary to take account of any payment of such claim
made other than under the plan.
11 U.S.C. § 1127(e)(1), (2) and (3). It is significant and
helpful to achieving a full understanding of this provision
that subsection (e) of § 1127 was added to chapter 11 of
the Bankruptcy Code at the same time that § 1115(a)(2)
was added which made “earnings from services performed
by the debtor after the commencement of the case but
before the case is closed, dismissed, or converted to
a case under chapter 7, 12, or 13, whichever occurs
first” property of the bankruptcy estate. The Debtors'
confirmed Plan in this case, pursuant to this latter
amendment to chapter 11, relies upon income to be earned
by them to make the payments provided for their general
unsecured creditors. The Court believes that § 1141(d)(5)
(B) contemplates a situation where an individual debtor
seeks entry of an order of discharge even though, due
to some particular cause or set of circumstances brought
before the court, the debtor is unable to fulfill all of
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the payment obligations under a confirmed plan or
demonstrates some other cause why he or she should be
excused from doing so and modification of such payment
obligations is “not practicable.” Furthermore, the Court
does not believe that Congress intended simply to provide
additional discretion to bankruptcy courts to grant an
early discharge once the creditors had received at least
as much as they would have received in a chapter 7
liquidation case. While under the current circumstances
no modification of the Belchers' Plan appears warranted,
a material change in those circumstances might well make
a modification of Plan provisions not merely justifiable,
but completely necessary. For example, if one of the
Debtors were to suffer some disabling injury or illness,
or, on a more optimistic note, were to benefit from
some great unexpected good turn of fortune prior to
completion of Plan payments, some modification of the
Plan, either adverse or favorable to the interests of the
unsecured creditors, would appear to be not just possible,
but quite likely. Accordingly, the Court concludes that
in an individual chapter 11 case plan under which
payments from future income are to be made to creditors
whose debts will be partially paid, but otherwise will be
discharged upon completion of payments under the plan,
it is not possible in the absence of some particular factual
situation being presented to determine that modification
of such a plan pursuant to § 1127(e) could not be
“practicable” within the meaning of § 1141(d)(5)(B)(ii).
[3] If the foregoing analysis of § 1141(d)(5)(B) is correct,
the Debtors are left to rely upon § 1141(d)(5)(A) for
statutory authority authorizing a discharge before their
Plan obligations have been met. It is apparent from a
reading of this latter section that Congress intended the
applicable general rule to be that no discharge would
be granted until “completion of all payments under
the plan.” If, however, “cause” for the court to order
“otherwise” would simply be to permit the debtor to
avoid the regular fees which accrue to the United States
Trustee until the chapter 11 case is closed or dismissed,
the exception would swallow the general rule because such
fees are of general application to individual chapter 11
debtors and any debtor presumably would prefer to avoid
such fees rather than pay them. Such a result certainly
cannot be what Congress intended. More in keeping with
the intent *218 of this section would be a determination
of “cause” for granting a discharge after payment of the
sixty payments to the Distribution Fund to satisfy the
obligation of the Plan to general unsecured creditors with

dischargeable claims against the debtor, see, e.g., In re
Brown, 2008 WL 4817505, *1 (Bankr.D.D.C. October
29, 2008) (“[T]he plan provides for monthly mortgage
payments to continue on the debtor's various mortgage
debts. Those payments might last for many years, and ...
I do not believe that [§ 1141(d)(5)(A) ] was written with
those types of payments to mortgagees in mind.”), but
prior to completion of payments due on the educational
loans or the Debtors' long term mortgage obligations.
Such a conclusion avoids the patently unreasonable result
noted in Johnson, 402 B.R. at 855, that individual chapter
11 debtors could not obtain a discharge until all such
long term obligations had been satisfied, a result which
would not conform with chapter 13 practice concerning
the timing of the issuance of an order of discharge,
but fly directly in its face. Such a determination also
protects those creditors whose interests are impaired by
the confirmed plan without endangering the interests of
those creditors not needing such protection.
[4] Alternatively, the Debtors ask the Court to excuse
them from paying the fees which accrue to the United
States Trustee under the authority of 28 U.S.C. § 1930(f)
(3), which provides that Congressional authorization in
§ 1930(f)(1) to waive chapter 7 filing fees for debtors
unable to pay them “does not restrict the ... court from
waiving, in accordance with Judicial Conference policy,
fees prescribed under this section for other debtors or
creditors.” They have not offered any specific argument in
support of this request, however, nor directed the Court's
attention to any Judicial Conference policy which would
authorize such relief. For its part the Court is not aware
of any such Judicial Conference policy. Therefore, the
Court concludes that it does not have the authority under
§ 1930(f)(3) to waive such fees.
[5]

The final question is whether an appropriate basis

exists for closing 11 the case without the entry of an order
of discharge on the assumption that the Debtors would
request, upon completion of their sixtieth payment to, and
disbursement from, the Distribution Fund, that the case
be reopened so that a discharge could be granted. Under
the currently applicable provisions of the Appendix to 28
U.S.C. § 1930, which sets forth miscellaneous bankruptcy
fees prescribed by the Judicial Conference pursuant to
the authority of § 1930(b), the fee to reopen a chapter 11
case is $1,000 and such fee “must be charged when a case
has been closed without a discharge being entered.” While
payment of such a fee on initial consideration might be
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perceived as somewhat burdensome to the Debtors, when
compared to the United States Trustee fees they would
avoid were the case to be closed at this time, it would be
a net benefit rather than an actual economic cost to them.
On the other hand, it would likely represent a significant
burden upon any creditor who might wish to file a motion
seeking some modification of the confirmed plan pursuant
to 11 U.S.C. § 1127(e). While the Court acknowledges
that, under the language of the 1991 Advisory Committee
Note to Bankruptcy Rule 3022 authorizing *219 the
closing of a chapter 11 case even though all plan payments
have not been made, there is certainly an arguable basis for
granting the relief sought by the Debtors in their motion,
it concludes that such authority and prior practice are not
appropriate to the new post-BAPCPA world of chapter
11 plans funded by post-filing and post-confirmation
earnings by individual debtors. Under the provisions of
chapter 11 in effect when that Note was written, there was
no provision for modification of a chapter 11 plan after
substantial consummation had occurred. Now, however,
a chapter 11 confirmed plan of an individual debtor can
be modified after such consummation has occurred so
long as the debtor has not completed payments under
the plan. 11 U.S.C. § 1127(e). Such a modification can
be sought not just by the debtor, but by any creditor
or the United States Trustee. Plan obligations are to be
satisfied from property of the estate not yet in existence,
meaning future earnings. Under these circumstances the
Court is not persuaded that at this time this case has
been “fully administered” within the meaning of 11
U.S.C. § 350(a). The Court has determined that under the
quarterly disbursements previously reported to the Court
the Debtors have incurred post-confirmation a statutorily
imposed fee to the United States Trustee of $650 per
quarter, equivalent to $2,600 annually. Based on the
filings made with the Court it appears extremely likely that
they will continue to incur that same quarterly fee until the
sixtieth payment to the Distribution Fund has been made.
The Court's original decision in this matter was based
on a belief that the Debtors would incur a quarterly fee

of only $325, which struck me as relatively modest when
compared with the benefit the Debtors stood to obtain
in this case. Admittedly, a quarterly obligation of twice
that amount presents a more difficult case because a total
cost of $13,000 over the life of the Plan is significantly
more burdensome to the Debtors than is $6,500. It is
not unreasonable, however, for the Debtors to bear their
proportionate share of the cost of the United States
Trustee system imposed upon chapter 11 debtors. It does
strike me that the amount of this fee is somewhat excessive
for the Debtors to pay, especially when one considers
that a non-individual chapter 11 debtor could qualify to
have its case being closed after substantial consummation
rather than having to wait until the completion of all
plan payments. Even if such amount is indeed somewhat
burdensome to debtors in the Belchers' general situation,
it can hardly be said to present a serious constitutional
issue, and if that assertion is accurate, the amount of the
fee is set by Congress, not by this Court. If it proves
more than the Belchers can reasonably pay, they may
feel compelled to seek a modification of the terms of the
confirmed plan. Furthermore, the timing of payment of
any fee so incurred is a different question than the period
in which it may be incurred. In any event, the Court is
satisfied that requiring the case to remain open until the
Distribution Fund has been fully funded and disbursed
is the result best adhering to Congressional intent with
regard to chapter 11 individual debtors funding their plan
obligations with income to be earned during the applicable
term of the confirmed plan. It further is satisfied that such
result is also the one most closely fulfilling the reasonable
expectations of the creditors who accepted the Debtors'
chapter 11 plan. An order to such effect denying the
Debtors' motions will be entered contemporaneously with
the docketing of this decision.

All Citations
410 B.R. 206

Footnotes

1
2

According to the accompanying schedules filed, the Debtors exempted all equity in their real and personal property, and
no objections to such exemptions were filed. The Debtors claimed exempt a total of $23,634.99 in real and personal
property.
In the interim, the United States Trustee had filed a Motion to Dismiss the Debtors' case under chapter 7 on February
9, 2007. A final pre-trial conference regarding the Motion to Dismiss had been set for September 10, 2007, and trial on
said Motion had been set for September 25, 2007. Upon the conversion of the Debtors' case to one under Chapter 11,
said Motion was withdrawn by Order entered October 10, 2007.
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3

4
5

6

7
8

9
10
11

According to the information provided with Wachovia's proofs of claim, the Debtors have 295 payments of $641.28 per
month remaining under their mortgage. Wachovia, however, does not provide sufficient information from which this Court
can determine the number of monthly payments remaining or the specific amount of such payments under Wachovia's
second claim which is based upon a credit line deed of trust secured by the Debtors' home. The claim of First National
Bank is being restructured by the Plan and obligates the Debtors to make payments of $42.70 per month directly to
the bank.
According to the Debtors' Schedule J, the total monthly payments made to their student loan creditors is $2,551.26 per
month. No information has been provided as to the number of monthly payments remaining to satisfy these obligations.
While “disbursements” is not defined in 1930(a)(6), this Court will follow the ruling of Chief Judge Krumm in In re Huff,
270 B.R. 649 (Bankr.W.D.Va.2001), that Congress intended to include in the calculation of United States Trustee fees
“all payments made by a Chapter 11 debtor, from whatever source and to whomever paid.” Id. at 650. It appears that
the total disbursements made by the Debtors in this case total more than $15,000 per quarter. For the quarter ending
June 30, 2008, the Debtors listed total expenses of $28,279.11 in their PostConfirmation quarterly report. The Debtors
listed a total $34,153.42 in expenses for the quarter ending December 30, 2008 and $26,514.59 in expenses for the
quarter ending March 30, 2009.
On this point, Collier on Bankruptcy states as follows:
As with the discharge after completion of payments, this discharge differs from the chapter 13 model, in that it
does not require as a condition to the discharge that “the debtor's failure to complete [payments under the plan]
is due to circumstances for which the debtor should not justly be held accountable.” As such, there is no express
statutory standard for the noncompletion discharge other than the court's discretion. It appears, however, that the
omission of chapter 13's accountability requirements from the chapter 11 provision should be interpreted to mean
that accountability should not enter into the court's determination of whether to grant the noncompletion discharge;
the only consideration other than payments of at least liquidation value is whether plan modification is practicable.
8 Collier on Bankruptcy ¶ 1141.05[b] (Alan N. Resnick & Henry J. Sommer eds., 15th ed. rev.) (quoting 11 U.S.C. §
1328(b)(1)).
Section 1141(d)(5) was added to the provisions of Chapter 11 of the Bankruptcy Code through the enactment of BAPCPA
in 2005.
Specifically, the court found that the “first page of the disclosure statement in bold and capital letters alerted creditors
that the debtors were requesting that discharge be effective upon confirmation as follows: ‘THE DEBTORS HEREBY
GIVE NOTICE THAT THEY INTEND TO SEEK THE ABOVE–REFERENCED RELIEF [discharge upon confirmation of
the plan on its effective date] ... AT THE HEARING ON CONFIRMATION OF THIS PLAN.’ ” Id. at 291.
The court also observed that § 1141(d)(5)(B) provides for early discharge in a manner similar to the “hardship discharge” in
chapter 13 cases under § 1328(b). However, the court had no occasion to consider § 1141(d)(5)(B) directly as subsection
(B) requires a motion to be filed by or on behalf of the debtor. Id. at 290 n. 3.
This Note is quoted verbatim at page 13 of this decision.
Closing the case prior to entry of an order of discharge would have the effect of terminating the automatic stay pursuant
to 11 U.S.C. § 362(c)(2)(A), but the practical consequences of this to the Debtors are uncertain because the provisions
of a confirmed plan bind not only them but every creditor as well. 11 U.S.C. § 1141(a).
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